1999 CFR Title 21, Volume 2

Title 25--Indians

CHAPTER V--BUREAU OF INDIAN AFFAIRS, DEPARTMENT OF THE
INTERIOR, AND INDIAN HEALTH SERVICE, DEPARTMENT OF HEALTH
AND HUMAN SERVICES

PART 900--CONTRACTS UNDER THE INDIAN SELF-DETERMINATION
AND EDUCATION ASSISTANCE ACT
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Authority.

Purpose and scope.

Policy statements.

Effect on existing tribal rights.

Effect of these regulations on Federal program guidelines, manual, or policy directives.
Definitions.

What technical assistance is availableto assist in preparing an initial contract proposal ?
What must aninitial contract proposal contain?

May the Secretary require an Indian tribe or tribal organization to submit any other
information beyond that identified in 900.8?

How does an Indian tribe or tribal organization secure alist of al Federal property currently
in usein carrying out the programs, functions, services, or activities that benefit the Indian
tribe or tribal organization to assist in negotiating a contract?

What should an Indian tribe or tribal organization that is proposing a contract do about
specifying the Federa property that the Indian tribe or tribal organization may wish to usein
carrying out the contract?

Arethe proposal contents requirements the same for renewal of a contract that is expiring
and for securing an annual funding agreement after the first year of the funding agreement?

Does the contract proposal become part of the final contract?
What does this subpart cover?
What shall the Secretary do upon receiving a proposal ?

How long does the Secretary have to review and approve the proposal and award the
contract, or decline a proposal ?

Can the statutory 90-day period be extended?

What happens if aproposal is not declined within 90 days after it is received by the
Secretary?
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What happens when a proposal is approved?

What does this subpart cover?

When can aproposal be declined?

For what reasons can the Secretary decline a proposal ?

Can the Secretary decline a proposal where the Secretary's objection can be overcome

through the contract?

Can acontract proposal for an Indian tribe or tribal organization's share of administrative
programs, functions, services, and activities be declined for any reason other than the five
reasons specified in 900.227?

What if only a portion of a proposal raises one of the five declination criteria?
What happens if the Secretary declines a part of a proposal on the ground that the proposal
proposes in part to plan, conduct, or administer a program, function, service or activity that is

beyond the scope of programs covered under section 102(a) of the Act, or proposes alevel of
funding that isin excess of the applicable level determined under section 106(a) of the Act?

If an Indian tribe or tribal organization elects to contract for a severable portion of a proposal,
does the Indian tribe or tribal organization lose its appeal rights to challenge the portion of
the proposal that was declined?

|s technical assistance available to an Indian tribe or tribal organization to avoid declination
of aproposal?

What is the Secretary required to do if the Secretary decides to decline all or a portion of a
proposal ?

When the Secretary declines all or a portion of a proposal, is the Secretary required to
provide an Indian tribe or tribal organization with technical assistance?

When the Secretary declines all or aportion of aproposal, isan Indian tribe or tribal
organization entitled to any appeal ?

Can the Secretary decline an Indian tribe or tribal organization's proposed successor annual
funding agreement?

Areall proposals to renew term contracts subject to the declination criteria?
What is the purpose of this subpart?
What requirements are imposed upon Indian tribes or tribal organizations by this subpart?

What provisions of Office of Management and Budget (OMB) circulars or the ""common
rule" apply to self-determination contracts?

Do these standards apply to the subcontractors of an Indian tribe or tribal organization
carrying out a self-determination contract?

What is the difference between a standard and a system?

When are Indian tribe or tribal organization management standards and management systems
evaluated?

http://www.access.gpo.gov/nara/cfriwaisidx_99/25cfr900_99.html (2 of 11) [11/17/1999 9:41:48 AM]


http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=19&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=20&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=21&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=22&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=23&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=24&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=25&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=26&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=27&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=28&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=29&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=30&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=31&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=32&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=33&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=35&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=36&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=37&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=38&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=39&YEAR=1999&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=25&PART=900&SECTION=40&YEAR=1999&TYPE=PDF

1999 CFR Title 21, Volume 2

i 900.41
A 5 900.42

HEH 900.43
HiH 000.44
HiH 900.45

900.46

900.47

Fas 900.48

900.49
2 900.50
900.51
900.52
2 900.53
a 900.54
900.55
900.56
2 900.57

H# 900.58

900.59
900.60
a 900.65
900.66

Fas 900.67

How long must an Indian tribe or tribal organization keep management system records?
What are the general financial management system standards that apply to an Indian tribe
carrying out a self-determination contract?

What are the general financial management system standards that apply to atribal
organization carrying out a self-determination contract?

What minimum general standards apply to al Indian tribe or tribal organization financial
management systems when carrying out a self-determination contract?

What specific minimum requirements shall an Indian tribe or tribal organization's financial
management system contain to meet these standards?

What requirements are imposed upon the Secretary for financial management by these
standards?

When procuring property or services with self-determination contract funds, can an Indian
tribe or tribal organization follow the same procurement policies and procedures applicable
to other Indian tribe or tribal organization funds?

If the Indian tribe or tribal organization does not propose different standards, what basic
standards shall the Indian tribe or tribal organization follow?

What procurement standards apply to subcontracts?

What Federal laws, regulations, and Executive Orders apply to subcontractors?

What is an Indian tribe or tribal organization's property management system expected to do?
What type of property is the property management system required to track?

What kind of records shall the property management system maintain?

Should the property management system prescribe internal controls?

What are the standards for inventories?

What maintenance is required for property?

What if the Indian tribe or tribal organization chooses not to take title to property furnished
or acquired under the contract?

Do the same accountability and control procedures described above apply to Federa
property?

How are the inventory requirements for Federal property different than for tribal property?
How does an Indian tribe or tribal organization dispose of Federal personal property?
What programmatic reports and data shall the Indian tribe or tribal organization provide?

What happens if the Indian tribe or tribal organization and the Secretary cannot come to an
agreement concerning the type and/or frequency of program narrative and/or program data
report(s)?

Will there be a uniform data set for all IHS programs?
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Will this uniform data set be required of all Indian tribe or tribal organizations contracting
with the IHS under the Act?

What is the purpose of this subpart?
What elements are included in the compensation for a lease entered into between the
Secretary and an Indian tribe or tribal organization for a building owned or leased by the

Indian tribe or tribal organization that is used for administration or delivery of services under
the Act?

What type of reserve fund is anticipated for funds deposited into a reserve for replacement of
facilities as specified in 900.70(c)?

Who is the guardian of the fund and may the funds be invested?
|s alease with the Secretary the only method available to recover the types of cost described
in 900.707?

How may an Indian tribe or tribal organization propose a lease to be compensated for the use
of facilities?

What is the purpose of this subpart?
How will the Secretary exercise discretion to acquire and donate BIA or IHS excess property
and excess and surplus Federal property to an Indian tribe or tribal organization?

How does an Indian tribe or tribal organization obtain title to property furnished by the
Federal government for use in the performance of a contract or grant agreement pursuant to
section 105(f)(2)(A) of the Act?

What should the Indian tribe or tribal organization do if it wantsto obtain titleto
government-furnished real property that includes land not already held in trust?

When may the Secretary elect to reacquire government-furnished property whose title has
been transferred to an Indian tribe or tribal organization?

Does government-furnished real property to which an Indian tribe or tribal organization has
taken title continue to be eligible for facilities operation and maintenance funding from the
Secretary?

Who takes title to property purchased with funds under a self-determination contract or grant
agreement pursuant to section 105(f)(2)(A) of the Act?

What should the Indian tribe or tribal organization do if it wants contractor-purchased real
property to be taken into trust?

When may the Secretary elect to acquire title to contractor-purchased property?

|'s contractor-purchased real property to which an Indian tribe or tribal organization holds
title eligible for facilities operation and maintenance funding from the Secretary?

What isBIA or IHS excess property?
How can Indian tribes or tribal organizations |learn about BIA and IHS excess property?

How can an Indian tribe or tribal organization acquire excess BIA or |HS property?
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900.98 Who takestitleto excess BIA or IHS property donated to an Indian tribe or tribal
- organization?

; 900.99 Who takestitleto any land that is part of excess BIA or IHS real property donated to an
: Indian tribe or tribal organization?

900.100 May the Secretary elect to reacquire excess BIA or |HS property whose title has been
' transferred to an Indian tribe or tribal organization?

900.101 IsexcessBIA or IHS real property to which an Indian tribe or tribal organization has taken
title eligible for facilities operation and maintenance funding from the Secretary?

2 900.102 What is excess or surplus government property of other agencies?
" 900.103 How can Indian tribes or tribal organizations learn about property that has been designated as
' excess or surplus government property?

900.104 How may an Indian tribe or tribal organization receive excess or surplus government
property of other agencies?

900.105 Who takes title to excess or surplus Federal property donated to an Indian tribe or tribal
- organization?

; 900.106 If acontract or grant agreement or portion thereof is retroceded, reassumed, terminated, or
' expires, may the Secretary reacquire title to excess or surplus Federal property of other
agencies that was donated to an Indian tribe or tribal organization?

: 900.107 What property to which an Indian tribe or tribal organization obtains title under this subpart
' iseligible for replacement funding?

900.110 What does this subpart cover?

900.111 What activities of construction programs are contractible?

2 900.112 What are construction phases?

b BI#H 900.113 Definitions.

900.114 Why isthere a separate subpart in these regulations for construction contracts and grants?

900.115 How do self-determination construction contracts relate to ordinary Federal procurement
: contracts?

: 900.116 Are negotiated fixed-price contracts treated the same as cost-reimbursable contracts?
900.117 Do these "“construction contract” regulations apply to planning services?
900.118 Do these " construction contract" regulations apply to construction management services?

900.119 To what extent shall the Secretary consult with affected Indian tribes before spending funds
- for any construction project?

E 900.120 How does an Indian tribe or tribal organization find out about a construction project?

900.121 What happens during the preplanning phase and can an Indian tribe or tribal organization
' perform any of the activities involved in this process?
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900.122 What does an Indian tribe or tribal organization do if it wants to secure a construction
- contract?

; 900.123 What happens if the Indian tribe or tribal organization and the Secretary cannot develop a
' mutually agreeable contract proposal ?

900.124 May the Indian tribe or tribal organization elect to use agrant in lieu of a contract?
900.125 What shall a construction contract proposal contain?
900.126 Shall a construction contract proposal incorporate provisions of Federal construction

guidelines and manuals?
E 900.127 What can be included in the Indian tribe or tribal organization's contract budget?

900.128 What funding shall the Secretary provide in a construction contract?
900.129 How do the Secretary and Indian tribe or tribal organization arrive at an overall fair and

reasonable price for the performance of a construction contract?

: 900.130 What role does the Indian tribe or tribal organization play during the performance of a
: self-determination construction contract?

900.131 What role does the Secretary play during the performance of a self-determination
' construction contract?

900.132 Once a contract and/or grant is awarded, how will the Indian tribe or tribal organization
receive payments?

900.133 Does the declination process or the Contract Dispute Act apply to construction contract
: amendments proposed either by an Indian tribe or tribal organization or the Secretary?

; 900.134 At the end of a self-determination construction contract, what happens to savings on a
' cost-reimbursement contract?

900.135 May the time frames for action set out in this subpart be reduced?

900.136 Do tribal employment rights ordinances apply to construction contracts and subcontracts?
P 900.137 Do all provisions of the other subparts apply to contracts awarded under this subpart?
900.140 Can any provision of the regulations under this part be waived?

900.141 How does an Indian tribe or tribal organization get awaiver?

900.142 Does an Indian tribe or tribal organization's waiver request have to be included in aninitial
: contract proposal ?

: 900.143 How isawaiver request processed?
900.144 What happens if the Secretary makes no decision within the 90-day period?
900.145 On what basis may the Secretary deny awaiver request?

900.146 Istechnical assistance available for waiver requests?

900.147 What appeal rights are avail able?
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900.148 How can an Indian tribe or tribal organization secure a determination that alaw or regulation
- has been superseded by the Indian Self-Determination Act, as specified in section 107(b) of
the Act?

900.150 What decisions can an Indian tribe or tribal organization appeal under this subpart?
: 900.151 Are there any appeals this subpart does not cover?

900.152 How does an Indian tribe or tribal organization know where and when to file its appeal from
decisions made by agencies of DOI or DHHS?

900.153 Does an Indian tribe or tribal organization have any options besides an appeal ?
; 900.154 How does an Indian tribe or tribal organization request an informal conference?
a 900.155 How is an informal conference held?

900.156 What happens after the informal conference?

900.157 Isthe recommended decision awaysfinal?

; 900.158 How does an Indian tribe or tribal organization appeal theinitial decision, if it does not
: request an informal conference or if it does not agree with the recommended decision
resulting from the informal conference?

X 900.159 May an Indian tribe or tribal organization get an extension of time to file a notice of appeal ?
900.160 What happens after an Indian tribe or tribal organization files an appeal ?

900.161 How is a hearing arranged?

a 900.162 What happens when a hearing is necessary?

P 900.163 What is the Secretary's burden of proof for appeals from decisions under 900.150(a) through

900.150(g)?
900.164 What rights do Indian tribes, tribal organizations, and the government have during the appeal
process?

900.165 What happens after the hearing?
2 900.166 |sthe recommended decision always final ?
900.167 If an Indian tribe or tribal organization objects to the recommended decision, what will the

Secretary of Health and Human Services or the IBIA do?

900.168 Will an appeal hurt the Indian tribe or tribal organization's position in other contract
negotiations?

2 900.169 Will the decisions on appeals be available for the public to review?

a 900.170 What happensin the case of emergency reassumption or suspension or withholding or delay
: of payments?

900.171 Will there be a hearing?
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900.172 What happens after the hearing?

2 900.173 Isthe recommended decision always final ?

900.174 If an Indian tribe or tribal organization objects to the recommended decision, what will the

Secretary of Health and Human Services or the IBIA do?

900.175 Will an appeal hurt an Indian tribe or tribal organization's position in other contract
negotiations?

900.176 Will the decisions on appeals be available for the public to review?

- 900.177 Doesthe Equal Accessto Justice Act (EAJA) apply to appeals under this subpart?
900.180 What does this subpart cover?

900.181 What definitions apply to this subpart?

2 900.182 What other statutes and regulations apply to FTCA coverage?

2 900.183 Do Inglian tribes and tribal organizations need to be aware of areas which FTCA does not
cover”

900.184 Isthere adeadlinefor filing FTCA claims?

900.185 How long does the Federal government have to process an FTCA claim after theclamis

received by the Federal agency, before a lawsuit may be filed?

: 900.186 Isit necessary for a self-determination contract to include any clauses about Federal Tort
' Claims Act coverage?

900.187 Does FTCA apply to a self-determination contract if FTCA is not referenced in the contract?
900.188 To what extent shall the contractor cooperate with the Federal government in connection
- with tort claims arising out of the contractor's performance?
a 900.189 Doesthis coverage extend to subcontractors of self-determination contracts?
: 900.190 IsFTCA the exclusive remedy for atort claim for personal injury or death resulting from the
: performance of a self-determination contract?

900.191 Are employees of self-determination contractors providing health services under the
self-determination contract protected by FTCA?

900.192 What employees are covered by FTCA for medical-related claims?

900.193 Does FTCA coverage extend to individuals who provide health care services under a
' personal services contract providing servicesin afacility that is owned, operated, or
constructed under the jurisdiction of the IHS?

900.194 Does FTCA coverage extend to services provided under a staff privileges agreement with a
: non-IHS facility where the agreement requires a health care practitioner to provide reciprocal
services to the general population?

THTi

THTi

900.195 Does FTCA coverage extend to the contractor's health care practitioners providing services
: to private patients on a fee-for-services basis when such personnel (not the self-determination
contractor) receive the fee?
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900.196 Do covered servicesinclude the conduct of clinical studies and investigations and the
- provision of emergency services, including the operation of emergency motor vehicles?

: 900.197 Does FTCA cover employees of the contractor who are paid by the contractor from funds
' other than those provided through the self-determination contract?

900.198 Are Federal employees assigned to a self-determination contractor under the
' Intergovernmental Personnel Act or detailed under section 214 of the Public Health Service
Act covered to the same extent that they would be if working directly for a Federal agency?

900.199 Does FTCA coverage extend to health care practitioners to whom staff privileges have been
' extended in contractor health care facilities operated under a self-determination contract on
the condition that such practitioner provide health servicesto IHS beneficiaries covered by
FTCA?

900.200 May persons who are not Indians or Alaska Natives assert claims under FTCA?

900.201 How should claims arising out of the performance of medical-related functions be filed?
900.202 What should a self-determination contractor or a contractor's employee do on receiving such
- aclam?

: 900.203 If the contractor or contractor's employee receives a summons and/or acomplaint alleging a
' tort covered by FTCA, what should the contractor do?

900.204 |s FTCA the exclusive remedy for a non-medical related tort claim arising out of the
performance of a self-determination contract?

900.205 To what non-medical-related claims against self-determination contractors does FTCA
' apply?
: 900.206 What employees are covered by FTCA for non-medical-related claims?

900.207 How are non-medical related tort claims and lawsuits filed for IHS?
900.208 How are non-medical related tort claims and lawsuits filed for DOI?

900.209 What should a self-determination contractor or contractor's employee do on receiving a
- non-medical related tort claim?

: 900.210 If the contractor or contractor's employee receives a summons and/or complaint alleging a
' non-medical related tort covered by FTCA, what should an Indian tribe or tribal organization
do?

; 900.215 What does this subpart cover?

900.216 What other statutes and regulations apply to contract disputes?

900.217 Isfiling aclaim under the CDA our only option for resolving post-award contract disputes?
; 900.218 What isaclaim under the CDA?

900.219 How does an Indian tribe, tribal organization, or Federal agency submit aclaim?

900.220 Does it make a difference whether the claim islarge or small?
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900.221 What happens next?

2 900.222 What goesinto adecision?

900.223 When does an Indian tribe or tribal organization get the decision?

900.224 What happens if the decision does not come within that time?

900.225 Does an Indian tribe or tribal organization get paid immediately if the awarding official

decidesin itsfavor?
; 900.226 What rules govern appeals of cost disallowances?

900.227 Can the awarding official change the decision after it has been made?

900.228 Isan Indian tribe or tribal organization entitled to interest if it winsits claim?

; 900.229 What role will the awarding official play during an appeal ?

P 900.230 What is the effect of a pending appeal ?

900.231 What is an organizational conflict of interest?

900.232 What must an Indian tribe or tribal organization do if an organizational conflict of interest

arises under a contract?

: 900.233 When must an Indian tribe or tribal organization regulate its employees or subcontractorsto
: avoid apersonal conflict of interest?

900.234 What types of personal conflicts of interest involving tribal officers, employees or
subcontractors would have to be regulated by an Indian tribe?

900.235 What personal conflicts of interest must the standards of conduct regulate?

900.236 May an Indian tribe elect to negotiate contract provisions on conflict of interest to take the
- place of thisregulation?

: 900.240 What does retrocession mean?

900.241 Who may retrocede a contract, in whole or in part?
900.242 What isthe effective date of retrocession?
P 900.243 What effect will an Indian tribe or tribal organization's retrocession have on itsrights to

contract?

900.244 Will an Indian tribe or tribal organization's retrocession adversely affect funding available for
' the retroceded program?

900.245 What obligation does the Indian tribe or tribal organization have with respect to returning
property that was used in the operation of the retroceded program?

900.246 What does reassumption mean?

900.247 Under what circumstances is a reassumption considered an emergency instead of
: non-emergency reassumption?
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart A--Ceneral Provisions

Sec. 900.1 Authority.

These regul ations are prepared, issued, and maintained jointly by
the Secretary of Health and Human Services and the Secretary of the
Interior, with the active participation and representati on of Indian
tribes, tribal organizations, and individual tribal menbers pursuant to
t he gui dance of the Negotiated Rul emaki ng procedures required by section
107 of the Indian Self-Determ nation and Educati on Assi stance Act.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart A--Ceneral Provisions
Sec. 900.2 Purpose and scope.

(a) Ceneral. These regulations codify uniformand consistent rules
for contracts by the Departnent of Health and Human Services (DHHS) and
the Departnent of the Interior (DA) in inplenenting title I of the
| ndi an Sel f- Determ nati on and Education Assi stance Act, Public Law 93-
638, 25 U.S.C. 450 et seq., as anended and sections 1 through 9
preceding that title.

(b) Prograns funded by other Departnents and agencies. I|ncluded
under this part are prograns adm ni stered (under current or future |aw
or interagency agreenent) by the DHHS and the DO for the benefit of
| ndi ans for which appropriations are made to ot her Federal agencies.

(c) This part included in contracts by reference. Each contract,

i ncludi ng grants and cooperative agreenents in lieu of contracts awarded
under section 9 of the Act, shall include by reference the provisions of
this part, and any anendnent thereto, and they are binding on the
Secretary and the contractor except as otherw se specifically authorized
by a wai ver under section 107(e) of the Act.

(d) Freedom of Information. Access to records maintained by the
Secretary is governed by the Freedom of Information Act (5 U S.C. 552)
and ot her applicable Federal |aw. Except for previously provided copies
of tribal records that the Secretary denonstrates are clearly required
to be maintained as part of the record keeping systens of the DHHS or
the DO, or both, records of the contractors (including archived
records) shall not be considered Federal records for the purpose of the
Freedom of Information Act. The Freedom of Information Act does not
apply to records nmaintained solely by Indian tribes and tri bal
or gani zati ons.

(e) Privacy Act. Section 108(b) of the Indian Self-Determ nation Act
states that records of the tribal governnent or tribal organizations
shal |l not be considered Federal records for the purposes of the Privacy
Act .

(f) Information collection. The Ofice of Managenent and Budget has
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approved, under 44 U S.C chapter 35, the information collection
requirenents in part 900 under assigned control nunber 1076-0136. The
information for part 900 is being collected and used by the Departnents
to determne applicant eligibility, evaluate applicant capabilities,
protect the service popul ation, safeguard Federal funds and ot her
resources, and permt the Departnents to adm ni ster and eval uate
contract prograns.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart A--Ceneral Provisions
Sec. 900.3 Policy statenents.

(a) Congressional policy. (1) Congress has recognized the obligation
of the United States to respond to the strong expression of the Indian
people for self-determ nation by assuring maxi num I ndi an participation
in the direction, planning, conduct and adm ni stration of educational as
wel | as other Federal prograns and services to Indian communities so as
to render such prograns and services nore responsive to the needs and
desires of those communiti es.

(2) Congress has declared its coonmitnent to the maintenance of the
Federal Governnent's uni que and continuing relationship with, and
responsibility to, individual Indian tribes and to the |Indian people as
a whol e t hrough

[[ Page 876]]

t he establishnment of a meani ngful Indian self-determ nation policy which
will permt an orderly transition fromthe Federal dom nation of
prograns for, and services to, Indians to effective and neani ngf ul
partici pation by the Indian people in the planning, conduct, and

adm ni stration of those progranms and services. In accordance with this
policy, the United States is conmtted to supporting and assi sting
Indian tribes in the devel opnment of strong and stable tri bal

governnents, capable of adm nistering quality prograns and devel opi ng

t he econom es of their respective comunities.

(3) Congress has declared that a nmjor national goal of the United
States is to provide the quantity and quality of educational services
and opportunities which will permt Indian children to conpete and excel
inthe life areas of their choice, and to achi eve the neasure of self-
determ nation essential to their social and econom c well -Dbeing.

(4) Congress has declared that the prograns, functions, services, or
activities that are contracted and funded under this Act shall include
adm ni strative functions of the Departnent of the Interior and the

http://frwebgate.access.gpo.gov/cgi-bin/get-...LE=25& PART=900&SECTION=3&YEAR=1999&TYPE=TEXT (1 of 4) [11/17/1999 9:42:34 AM]
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Departnent of Health and Human Servi ces (whichever is applicable) that
support the delivery of services to Indians, including those

admni strative activities supportive of, but not included as part of,
the service delivery prograns described in this paragraph that are

ot herwi se contractible. The admnistrative functions referred to in the
precedi ng sentence shall be contractible without regard to the

organi zational |evel within the Departnent that carries out such
functions. Contracting of the admi nistrative functions described herein
shall not be construed to limt or reduce in any way the funding for any
program function, service, or activity serving any other tribe under
the Act or any other |law. The Secretary is not required to reduce
funding for prograns, projects, or activities serving a tribe to make
funds avail able to another Indian tribe or tribal organization under
this Act.

(5) Congress has further declared that each provision of the Act and
each provision of contracts entered into thereunder shall be liberally
construed for the benefit of the tribes or tribal organizations to
transfer the funding and the related functions, services, activities,
and prograns (or portions thereof), that are otherw se contractible
under the Act, including all related adm nistrative functions, fromthe
Federal governnent to the contractor.

(6) Congress has declared that one of the primary goals of the 1994
anmendnents to the Act was to mnimze the reporting requirenents
applicable to tribal contractors and to elimnate excessive and
burdensone reporting requirenents. Reporting requirenents over and above
the annual audit report are to be negotiated with di sagreenents subj ect
to the declination procedures of section 102 of the Act.

(7) Congress has declared that there not be any threshold issues
whi ch woul d avoid the declination, contract review, approval, and appeal
pr ocess.

(8) Congress has declared that all self-determ nation contract
proposal s nust be supported by the resolution of an Indian tribe(s).

(9) Congress has declared that to the extent that prograns,
functions, services, and activities carried out by tribes and tri bal
organi zations pursuant to contracts entered into under this Act reduce
the adm nistrative or other responsibilities of the Secretary with
respect to the operation of Indian prograns and result in savings that
have not ot herw se been included in the amount of contract funds
det ermi ned under section 106(a) of the Act, the Secretary shall nake
such savings available for the provision of additional services to
program beneficiaries, either directly or through contractors, in a
manner equitable to both direct and contracted prograns.

(b) Secretarial policy. (1) It is the policy of the Secretary to
facilitate the efforts of Indian tribes and tribal organizations to
pl an, conduct and adm ni ster prograns, functions, services and
activities, or portions thereof, which the Departnents are authorized to
adm ni ster for the benefit of Indians because of their status as
| ndi ans. The Secretary shall make best efforts to renove any obstacl es
whi ch m ght hinder Indian tribes and tribal organizations including
obstacl es that hinder tribal

[[ Page 877]]
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autonony and flexibility in the adm nistration of such prograns.

(2) It is the policy of the Secretary to encourage Indian tribes and
tribal organizations to becone increasingly know edgeabl e about the
Departnments' prograns adm nistered for the benefit of Indians by
providing i nformati on on such prograns, functions and activities and the
opportunities Indian tribes have regardi ng them

(3) It is the policy of the Secretary to provide a uniform and
consi stent set of rules for contracts under the Act. The rul es contai ned
herein are designed to facilitate and encourage Indian tribes to
participate in the planning, conduct, and adm ni stration of those
Federal prograns serving |Indian people. The Secretary shall afford
Indian tribes and tribal organizations the flexibility, information, and
di scretion necessary to design contractible prograns to neet the needs
of their communities consistent with their diverse denographic,
geogr aphic, economc, cultural, health, social, religious and
institutional needs.

(4) The Secretary recogni zes that contracting under the Act is an
exercise by Indian tribes of the governnent-to-governnent relationship
between the United States and the Indian tribes. Wien an Indian tribe
contracts, there is a transfer of the responsibility with the associ at ed
funding. The tribal contractor is accountable for nmanagi ng the day-to-
day operations of the contracted Federal prograns, functions, services,
and activities. The contracting tribe thereby accepts the responsibility
and accountability to the beneficiaries under the contract with respect
to use of the funds and the satisfactory performance of the prograns,
functions, services and activities funded under the contract. The
Secretary will continue to discharge the trust responsibilities to
protect and conserve the trust resources of Indian tribes and the trust
resources of individual |ndians.

(5) The Secretary recognizes that tribal decisions to contract or
not to contract are equal expressions of self-determ nation

(6) The Secretary shall maintain consultation with triba
governments and tribal organizations in the Secretary's budget process
relating to prograns, functions, services and activities subject to the
Act. In addition, on an annual basis, the Secretary shall consult with,
and solicit the participation of, Indian tribes and tribal organizations
in the devel opment of the budget for the Indian Health Service and the
Bureau of Indian Affairs (including participation of Indian tribes and
tribal organizations in fornulati ng annual budget requests that the
Secretary submts to the President for subm ssion to Congress pursuant
to section 1105 of title 31, United States Code).

(7) The Secretary is committed to inplenenting and fully supporting
the policy of Indian self-determ nation by recognizing and supporting
the many positive and successful efforts and directions of tribal
governnents and extending the applicability of this policy to al
operational conponents within the Departnent. By fully extending Indian
self-determ nation contracting to all operational conponents within the
Depart nent having prograns or portions of progranms for the benefit of
| ndi ans under section 102(a)(1) (A through (D) and for the benefit of
| ndi ans because of their status as Indians under section 102(a)(1)(E),
it is the Secretary's intent to support and assist Indian tribes in the
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devel opnent of strong and stable tribal governnents capabl e of
adm ni stering quality prograns that neet the tribally determ ned needs
and directions of their respective communities. It is also the policy of
the Secretary to have all other operational conmponents within the
Departnment work cooperatively with tribal governnments on a governnent -
t o-governnment basis so as to expedite the transition away from Feder al
dom nation of Indian prograns and make the ideals of Indian self-
government and self-determnation a reality.

(8) It is the policy of the Secretary that the contractibility of
prograns under this Act should be encouraged. In this regard, Federal
| aws and regul ati ons should be interpreted in a manner that wll
facilitate the inclusion of those prograns or portions of those prograns
that are for the benefit of Indians under section 102(a)(1) (A) through
(D) of the Act, and that are for

[[ Page 878]]

t he benefit of Indians because of their status of |ndians under section
102(a) (1) (E) of the Act.

(9) It is the Secretary's policy that no later than upon receipt of
a contract proposal under the Act (or witten notice of an Indian tribe
or tribal organization's intention to contract), the Secretary shal
comrence pl anning such adm nistrative actions, including but not limted
to transfers or reductions in force, transfers of property, and
transfers of contractible functions, as nmay be necessary to ensure a
tinely transfer of responsibilities and funding to Indian tribes and
tribal organizations.

(10) It is the policy of the Secretary to nmake available to Indian
tribes and tribal organizations all adm nistrative functions that may
lawfully be contracted under the Act, enploying nethodol ogi es consi st ent
wi th the met hodol ogy enployed with respect to such functions under
titles I'll and IV of the Act.

(11) The Secretary's conmtnent to Indian self-determ nation
requires that these regulations be liberally construed for the benefit
of Indian tribes and tribal organizations to effectuate the strong
Federal policy of self-determ nation and, further, that any ambiguities
herein be construed in favor of the Indian tribe or tribal organization
so as to facilitate and enable the transfer of services, prograns,
functions, and activities, or portions thereof, authorized by the Act.

http://frwebgate.access.gpo.gov/cgi-bin/get-...LE=25& PART=900&SECTION=3&YEAR=1999&TYPE=TEXT (4 of 4) [11/17/1999 9:42:34 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[CTE: 25CFR900. 4]

[ Page 878]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart A--Ceneral Provisions
Sec. 900.4 Effect on existing tribal rights.

Not hing in these regul ations shall be construed as:

(a) Affecting, nodifying, dimnishing, or otherw se inpairing the
sovereign immunity fromsuit enjoyed by Indian tribes;

(b) Term nating, waiving, nodifying, or reducing the trust
responsibility of the United States to the Indian tribe(s) or individual
| ndi ans. The Secretary shall act in good faith in upholding this trust
responsibility;

(c) Mandating an Indian tribe to apply for a contract(s) or grant(s)
as described in the Act; or

(d) I npeding awards by other Departnents and agencies of the United
States to Indian tribes to adm ni ster Indian prograns under any ot her
appl i cabl e | aw.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart A--Ceneral Provisions

Sec. 900.5 Effect of these regul ations on Federal program guidelines, manual, or
policy directives.

Except as specifically provided in the Act, or as specified in
subpart J, an Indian tribe or tribal organization is not required to
abi de by any unpublished requi renents such as program gui del i nes,
manual s, or policy directives of the Secretary, unless otherw se agreed
to by the Indian tribe or tribal organization and the Secretary, or
ot herwi se required by | aw
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart B--Definitions

Sec. 900.6 Definitions.

Unl ess otherwi se provided in this part:

Act means secs. 1 through 9, and title | of the Indian Self-

Determ nati on and Education Assistance Act of 1975, Public Law 93-638,
as anended.

Annual fundi ng agreenent neans a docunent that represents the
negoti ated agreenent of the Secretary to fund, on an annual basis, the
prograns, services, activities and functions transferred to an Indian
tribe or tribal organization under the Act.

Appeal neans a request by an Indian tribe or tribal organization for
an adm ni strative review of an adverse Agency deci si on.

Awar di ng of ficial neans any person who by appoi ntnent or del egation
in accordance with applicable regulations has the authority to enter
into and adm ni ster contracts on behalf of the United States of Anmerica
and meke determ nations and findings with respect thereto. Pursuant to
the Act, this person can be any Federal official, including but not
limted to, contracting officers.

Bl A neans the Bureau of Indian Affairs of the Departnent of the
I nterior.

Contract neans a self-determ nation contract as defined in section
4(j) of the Act.

Contract appeals board neans the Interior Board of Contract Appeals.

Contractor means an Indian tribe or tribal organization to which a
contract has been awarded.

[[ Page 879]]
Days neans cal endar days; except where the [ast day of any tine
period specified in these regulations falls on a Saturday, Sunday, or a

Federal holiday, the period shall carry over to the next business day
unl ess ot herw se prohibited by | aw
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Departnment (s) neans the Departnent of Health and Human Servi ces
(HHS) or the Departnment of the Interior (DA), or both.

| HS neans the Indian Health Service of the Departnment of Health and
Human Servi ces.

I ndi an means a person who is a nenber of an Indian Tribe.

Indian tribe nmeans any Indian tribe, band, nation, or other
organi zed group, or comrmunity, including pueblos, rancherias, colonies
and any Al aska Native Village, or regional or village corporation as
defined in or established pursuant to the Al aska Native C ai ns
Settlement Act, which is recognized as eligible for the special prograns
and services provided by the United States to I ndians because of their
status as | ndi ans.

I ndirect cost rate neans the rate(s) arrived at through negotiation
between an Indian tribe or tribal organization and the appropriate
Federal Agency.

I ndirect costs means costs incurred for a conmopn or joint purpose
benefiting nore than one contract objective or which are not readily
assignable to the contract objectives specifically benefitted w thout
effort disproportionate to the results achieved.

Initial contract proposal neans a proposal for progranms, functions,
services, or activities that the Secretary is authorized to perform but
which the Indian tribe or tribal organization is not now carrying out.

Real property neans any interest in |land together with the
i nprovenents, structures, and fixtures and appurtenances thereto.

Reassunption neans rescission, in whole or in part, of a contract
and assum ng or resum ng control or operation of the contracted program
by the Secretary w thout consent of the Indian tribe or tribal
organi zation pursuant to the notice and other procedures set forth in
subpart P.

Retrocessi on neans the voluntary return to the Secretary of a
contracted program in whole or in part, for any reason, before the
expiration of the termof the contract.

Secretary means the Secretary of Health and Human Services (HHS) or
the Secretary of the Interior (DA), or both (and their respective
del egat es) .

Tri bal organi zati on neans the recogni zed governi ng body of any
Indian tribe; any legally established organi zation of Indians which is
controll ed, sanctioned, or chartered by such governing body or which is
denocratically elected by the adult nenbers of the Indian comunity to
be served by such organi zati on and which includes the maxi num
participation of Indians in all phases of its activities: provided,
that, in any case where a contract is let or a grant nade to an
organi zation to perform services benefiting nore than one Indian tri be,
t he approval of each such Indian tribe shall be a prerequisite to the
letting or making of such contract or grant.

Trust resources neans an interest in land, water, mnerals, funds,
or other assets or property which is held by the United States in trust
for an Indian tribe or an individual Indian or which is held by an
Indian tribe or Indian subject to a restriction on alienation inposed by
the United States.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart C--Contract Proposal Contents

Sec. 900.7 What technical assistance is available to assist in preparing an initia
contract proposal ?

The Secretary shall, upon request of an Indian tribe or tribal
organi zation and subject to the availability of appropriations, provide
techni cal assistance on a non-reinbursable basis to such Indian tribe or
tribal organization to devel op a new contract proposal or to provide for
the assunption by the Indian tribe or tribal organization of any
program service, function, or activity (or portion thereof) that is
contracti ble under the Act. The Secretary may al so nake a grant to an
Indian tribe or tribal organization for the purpose of obtaining
techni cal assistance, as provided in section 103 of the Act. An Indian
tribe or tribal organization may al so request reinbursenent

[ [ Page 880]]

for pre-award costs for obtaining technical assistance under sections
106(a) (2) and (5) of the Act.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart G -Contract Proposal Contents
Sec. 900.8 Wat nust an initial contract proposal contain?

An initial contract proposal nust contain the follow ng information:

(a) The full nane, address and tel ephone nunber of the Indian tribe
or tribal organi zation proposing the contract.

(b) If the tribal organization is not an Indian tribe, the proposal
must al so i ncl ude:

(1) A copy of the tribal organization's organizational docunents
(e.g., charter, articles of incorporation, bylaws, etc.).

(2) The full nanme(s) of the Indian tribe(s) with which the triba
organi zation is affiliated.

(c) The full nane(s) of the Indian tribe(s) proposed to be served.

(d) A copy of the authorizing resolution fromthe Indian tribe(s) to
be served.

(1) If an Indian tribe or tribal organization proposes to serve a
speci fi ed geographic area, it nust provide authorizing resol ution(s)
fromall Indian tribes |located within the specific area it proposes to
serve. However, no resolution is required froman Indian tribe |ocated
out side the area proposed to be served whose nenbers reside within the
proposed service area.

(2) If a currently effective authorizing resolution covering the
scope of an initial contract proposal has already been provided to the
agency receiving the proposal, a reference to that resol ution.

(e) The nane, title, and signature of the authorized representative
of the Indian tribe or tribal organization submtting the contract
pr oposal .

(f) The date of subm ssion of the proposal.

(g) A brief statenent of the programs, functions, services, or
activities that the tribal organization proposes to perform including:

(1) A description of the geographical service area, if applicable,
to be served.

(2) The estimated nunber of |ndian people who will receive the
benefits or services under the proposed contract.
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(3) An identification of any local, Area, regional, or national
| evel departnental prograns, functions, services, or activities to be
contracted, including adm nistrative functions.

(4) A description of the proposed program standards;

(5) An identification of the programreports, data and financi al
reports that the Indian tribe or tribal organization wll provide,

i ncludi ng their frequency.

(6) A description of any proposed redesign of the prograns,
services, functions, or activities to be contracted,

(7) Mnimm staff qualifications proposed by the Indian tribe and
tribal organization, if any; and

(8 A statenent that the Indian tribe or tribal organization wll
nmeet the m nimum procurenent, property and financial managenent
standards set forth in subpart F, subject to any waiver that nay have
been granted under subpart K

(h) The anobunt of funds requested, including:

(1) An identification of the funds requested by prograns, functions,
services, or activities, under section 106(a)(1) of the Act, including
the Indian tribe or tribal organization's share of funds related to such
prograns, functions, services, or activities, if any, from any
Departnental |ocal, area, regional, or national |evel.

(2) An identification of the anmount of direct contract support
costs, including one-tine start-up or preaward costs under section
106(a)(2) and related provisions of the Act, presented by nmjor
categories such as:

(1) Personnel (differentiating between salary and fringe benefits);

(i) Equipment;

(ii1) Materials and supplies;

(iv) Travel;

(v) Subcontracts; and

(vi) Qher appropriate itens of cost.

(3) An identification of funds the Indian tribe or tribal
organi zation requests to recover for indirect contract support costs.
Thi s fundi ng request mnust include either:

(i) A copy of the nost recent negotiated indirect cost rate
agreenent; or

(ii) An estimated anount requested for indirect costs, pending
tinmely establishnment of a rate or negotiation of adm nistrative overhead
costs.

[[ Page 881]]

(4) To the extent not stated el sewhere in the budget or previously
reported to the Secretary, any preaward costs, including the anmount and
time period covered or to be covered; and

(5 At the option of the Indian tribe or tribal organization, an
identification of prograns, functions, services, or activities specified
in the contract proposal which will be funded from sources other than
the Secretary.

(i) The proposed starting date and termof the contract.

(j) I'n the case of a cooperative agreenent, the nature and degree of
Federal progranmmatic involvenent anticipated during the termof the
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agr eenent .

(k) The extent of any planned use of Federal personnel and Federal
resour ces.

(1) Any proposed waiver(s) of the regulations in this part; and

(m A statenent that the Indian tribe or tribal organization wll
i npl ement procedures appropriate to the prograns, functions, services or
activities proposed to be contracted, assuring the confidentiality of
nmedi cal records and of information relating to the financial affairs of
i ndi vi dual Indians obtai ned under the proposal contract, or as otherw se
required by | aw.
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[ Code of Federal Regul ations]
[Title 25, Volune 1]
[ Revised as of April 1, 1999]
Fromthe U S. Governnent Printing Ofice via GPO Access
[CITE: 25CFR900. 9]
[ Page 881]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart G -Contract Proposal Contents

Sec. 900.9 May the Secretary require an Indian tribe or tribal organization to
submt any other information beyond that identified in Sec. 900.8?

No.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart G -Contract Proposal Contents

Sec. 900.10 How does an Indian tribe or tribal organization secure a
list of all Federal property currently in use in carrying out the

prograns, functions, services, or activities that benefit the Indian
tribe or tribal organization to assist in negotiating a contract?

The Indian tribe or tribal organization submts a witten request to

the Secretary. The Secretary shall provide the requested infornmation,
i ncluding the condition of the property, wthin 60 days.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.... TITLE=25& PART=900&SECTION=10&YEAR=1999&TYPE=TEXT [11/17/1999 9:44:53 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnment Printing Ofice via GPO Access
[CITE: 25CFR900. 11]

[ Page 881]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU CF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
I NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart C--Contract Proposal Contents

Sec. 900.11 Whsat should an Indian tribe or tribal organization that is proposing a
contract do about specifying the Federal property that the Indian tribe or

tribal organization may wish to use in carrying out the

contract?

The Indian tribe or tribal organization is encouraged to provide the
Secretary, as early as possible, wth:

(a) Alist of the follow ng Federal property intended for use under
the contract:

(1) Equi prent;

(2) Furni shings;

(3) Facilities; and

(4) Ocher real and personal property.

(b) A statenment of how the Indian tribe or tribal organization wll
obtain each itemby transfer of title under section 105(f)(2) of the Act
and section 1(b)(8) of the nodel agreenent set forth in section 108(c)
of the Act, through a tenporary use permt, simlar arrangenent, or
ot herw se; and

(c) Wiere equipnent is to be shared by contracted and non-contracted
prograns, services, functions, or activities, a proposal outlining
proposed equi pnent sharing or other arrangenents.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.... TITLE=25& PART=900&SECTION=11&YEAR=1999&TYPE=TEXT [11/17/1999 9:45:38 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volunme 1]

[ Revi sed as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[CI TE: 25CFR900. 12]

[ Page 881]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart C--Contract Proposal Contents

Sec. 900.12 Are the proposal contents requirenents the sanme for renewal of a
contract that is expiring and for securing an annual funding agreenent after the
first year of the funding agreenent?

No. In these situations, an Indian tribe or tribal organization
shoul d submt a renewal proposal (or notification of intent not to
renew) or an annual fundi ng agreenent proposal at |east 90 days before
the expiration date of the contract or existing annual funding
agreement. The proposal shall provide funding information in the sane
detail and format as the original proposal and may al so identify any
significant proposed changes.
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[ Code of Federal Regul ations]
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[ Page 881]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart G -Contract Proposal Contents
Sec. 900.13 Does the contract proposal becone part of the final contract?
No, unless the parties agree.

[[ Page 882]]
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart D--Review and Approval of Contract Proposals
Sec. 900.14 \What does this subpart cover?
Thi s subpart covers any proposal to enter into a self-determ nation
contract, to amend an existing self-determ nation contract, to renew an

existing self-determnation contract, or to redesign a programthrough a
sel f-determ nation contract.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart D--Review and Approval of Contract Proposals
Sec. 900.15 What shall the Secretary do upon receiving a proposal ?

Upon recei pt of a proposal, the Secretary shall:

(a) Wthin tw days notify the applicant in witing that the
proposal has been received,

(b) Wthin 15 days notify the applicant in witing of any m ssing
itens required by Sec. 900.8 and request that the itens be submtted
Wi thin 15 days of receipt of the notification; and

(c) Review the proposal to determ ne whether there are declination
i ssues under section 102(a)(2) of the Act.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart D--Review and Approval of Contract Proposals

Sec. 900.16 How long does the Secretary have to review and approve the proposal and
award the contract, or decline a proposal?

The Secretary has 90 days after receipt of a proposal to review and
approve the proposal and award the contract or decline the proposal in
conpliance with section 102 of the Act and subpart E. At any tinme during
the review period the Secretary may approve the proposal and award the
requested contract.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart D--Review and Approval of Contract Proposals
Sec. 900.17 Can the statutory 90-day period be extended?

Yes, with witten consent of the Indian tribe or tribal
organi zation. If consent is not given, the 90-day deadline applies.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart D--Review and Approval of Contract Proposals

Sec. 900.18 Wat happens if a proposal is not declined within 90 days after it is
recei ved by the Secretary?

A proposal that is not declined within 90 days (or within any agreed
ext ensi on under Sec. 900.17) is deened approved and the Secretary shal
award the contract or any anmendnent or renewal within that 90-day period
and add to the contract the full armount of funds pursuant to section
106(a) of the Act.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart D--Review and Approval of Contract Proposals
Sec. 900.19 What happens when a proposal is approved?
Upon approval the Secretary shall award the contract and add to the

contract the full amount of funds to which the contractor is entitled
under section 106(a) of the Act.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart E--Declination Procedures
Sec. 900.20 What does this subpart cover?
Thi s subpart expl ains how and under what circunstances the Secretary
may decline a proposal to contract, to amend an existing contract, to
renew an existing contract, to redesign a program or to waive any

provi sions of these regulations. For annual funding agreenents, see
Sec. 900. 32.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart E--Declination Procedures
Sec. 900.21 When can a proposal be declined?
As explained in Secs. 900.16 and 900. 17, a proposal can only be
declined within 90 days after the Secretary receives the proposal,

unl ess that period is extended with the voluntary and express witten
consent of the Indian tribe or tribal organization.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart E--Declination Procedures
Sec. 900.22 For what reasons can the Secretary decline a proposal ?

The Secretary may only decline to approve a proposal for one of five
specific reasons:

(a) The service to be rendered to the Indian beneficiaries of the
particul ar programor function to be contracted will not be
satisfactory;

(b) Adequate protection of trust resources is not assured,

(c) The proposed project or function to be contracted for cannot be
properly conpl eted or maintained by the proposed contract;

(d) The anobunt of funds proposed under the contract is in excess of
t he applicable funding | evel for the contract, as determ ned under
section 106(a) of the Act; or

(e) The program function, service, or activity (or a portion
thereof) that is the subject of the proposal is beyond

[[ Page 883]]
t he scope of programs, functions, services, or activities covered under

section 102(a) (1) of the Act because the proposal includes activities
that cannot lawfully be carried out by the contractor.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart E--Declination Procedures

Sec. 900.23 Can the Secretary decline a proposal where the Secretary's objection can
be overcone through the contract?

No. The Secretary may not decline to enter into a contract with an

Indian tribe or tribal organization based on any objection that will be
over cone through the contract.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart E--Declination Procedures

Sec. 900.24 Can a contract proposal for an Indian tribe or tribal organization's
share of adm nistrative prograns, functions, services, and activities be

declined for any reason other than the five reasons specified

in Sec. 900.227?

No. The Secretary may only decline a proposal based upon one or nore
of the five reasons |listed above. If a contract affects the preexisting
| evel of services to any other tribe, the Secretary shall address that
effect in the Secretary's annual report to Congress under section
106(c)(6) of the Act.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart E--Declination Procedures

Sec. 900.25 What if only a portion of a proposal raises one of the five declination
criteria?

The Secretary nust approve any severable portion of a proposal that
does not support a declination finding described in Sec. 900. 20, subject
to any alteration in the scope of the proposal that the Secretary and
the Indian tribe or tribal organization approve.
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ACT--Tabl e of Contents

Subpart E--Declination Procedures

Sec. 900.26 \What happens if the Secretary declines a part of a
proposal on the ground that the proposal proposes in part to plan,

conduct, or adm nister a program function, service or activity
that is beyond the scope of prograns covered under section 102(a)
of the Act, or proposes a |level of funding that is in excess of
t he applicable | evel determ ned under section 106(a) of the Act?

In those situations the Secretary is required, as appropriate, to
approve the portion of the program function, service, or activity that
i s authorized under section 102(a) of the Act, or approve a |evel of
funding that is authorized under section 106(a) of the Act. As noted in
Sec. 900.25, the approval is subject to any alteration in the scope of
t he proposal that the Secretary and the Indian tribe or tribal
organi zati on approve.
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Subpart E--Declination Procedures

Sec. 900.27 |If an Indian tribe or tribal organization elects to
contract for a severable portion of a proposal, does the Indian

tribe or tribal organization |lose its appeal rights to chall enge
the portion of the proposal that was declined?

No, but the hearing and appeal procedures contained in these
regul ations only apply to the portion of the proposal that was declined.
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Subpart E--Declination Procedures

Sec. 900.28 1Is technical assistance available to an Indian tribe or tribal
organi zation to avoid declination of a proposal ?

Yes. In accordance with section 103(d) of the Act, upon receiving a
proposal, the Secretary shall provide any necessary requested technical
assistance to an Indian tribe or tribal organization, and shall share
all relevant information with the Indian tribe or tribal organization,
in order to avoid declination of the proposal.
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Subpart E--Declination Procedures

Sec. 900.29 What is the Secretary required to do if the Secretary decides to decline
all or a portion of a proposal?

If the Secretary decides to decline all or a severable portion of a
proposal, the Secretary is required:

(a) To advise the Indian tribe or tribal organization in witing of
the Secretary's objections, including a specific finding that clearly
denonstrates that (or that is supported by a controlling |egal authority
that) one of the conditions set forth in Sec. 900.22 exists, together
with a detail ed explanation of the reason for the decision to decline
the proposal and, within 20 days, any docunments relied on in making the
deci si on; and

(b) To advise the Indian tribe or tribal organization in witing of
the rights described in Sec. 900. 31.

[[ Page 884]]
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Subpart E--Declination Procedures

Sec. 900.30 Whien the Secretary declines all or a portion of a proposal, is the
Secretary required to provide an Indian tribe or tribal organization with
techni cal assi stance?

Yes. The Secretary shall provide additional technical assistance to
overcone the stated objections, in accordance with section 102(b) of the
Act, and shall provide any necessary requested technical assistance to
devel op any nodifications to overcone the Secretary's stated objections.
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Subpart E--Declination Procedures

Sec. 900.31 When the Secretary declines all or a portion of a proposal, is an Indian
tribe or tribal organization entitled to any appeal ?

Yes. The Indian tribe or tribal organization is entitled to an
appeal on the objections raised by the Secretary, with an agency hearing
on the record, and the right to engage in full discovery relevant to any
issue raised in the matter. The procedures for appeals are in subpart L
of these regulations. Alternatively, at its option the Indian tribe or
tribal organization has the right to sue in Federal district court to
chal | enge the Secretary's deci sion.
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Subpart E--Declination Procedures

Sec. 900.32 Can the Secretary decline an Indian tribe or tribal organization's
proposed successor annual fundi ng agreenent?

No. If it is substantially the sane as the prior annual funding
agreenent (except for funding increases included in appropriations acts
or funding reductions as provided in section 106(b) of the Act) and the
contract is with DHHS or the BIA the Secretary shall approve and add to
the contract the full anmount of funds to which the contractor is
entitled, and may not decline, any portion of a successor annual funding
agreenent. Any portion of an annual funding agreenent proposal which is
not substantially the sanme as that which was funded previously (e.g., a
redesi gn proposal; waiver proposal; different proposed fundi ng anount;
or different program service, function, or activity), or any annual
fundi ng agreenent proposal which pertains to a contract with an agency
of DO other than the BIA is subject to the declination criteria and
procedures in subpart E. If there is a disagreenent over the
availability of appropriations, the Secretary nay decline the proposal
in part under the procedure in subpart E.
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Subpart E--Declination Procedures

Sec. 900.33 Are all proposals to renew termcontracts subject to the declination
criteria?

Department of Health and Human Services and the Bureau of Indian
Affairs will not review the renewal of a termcontract for declination
I ssues where no material and substantial change to the scope or funding
of a program functions, services, or activities has been proposed by
the Indian tribe or tribal organization. Proposals to renew term
contracts with DO agencies other than the Bureau of Indian Affairs may
be revi ewed under the declination criteria.
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Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.35 What is the purpose of this subpart?

Gener al

Thi s subpart contains the m ni num standards for the nmanagenent
systens used by Indian tribes or tribal organizations when carrying out
self-determ nation contracts. It provides standards for an Indian tribe
or tribal organization's financial managenent system procurenent
managenment system and property nanagenment system
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Subpart F--Standards for Tribal or Tribal Organization Managenent
Syst ens

Sec. 900.36 What requirenments are inposed upon Indian tribes or tribal organizations
by this subpart?

When carrying out self-determ nation contracts, Indian tribes and
tribal organizations shall devel op, inplenent, and nmaintain systens that
neet these m ni mum standards, unless one or nore of the standards have
been wai ved, in whole or in part, under section 107(e) of the Act and
subpart K
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Subpart F--Standards for Tribal or Tribal Organization Managenent
Systens

Sec. 900.37 What provisions of Ofice of Management and Budget (OVB) circulars or
the " “common rule'' apply to self-determ nation contracts?

The only provisions of OMB Circulars and the only provisions of the
““conmon rule'' that apply to self-determ nation contracts are the
provi si ons

[ [ Page 885]]
adopted in these regul ati ons, those expressly required or nodified by

the Act, and those negotiated and agreed to in a self-determ nation
contract.
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Subpart F--Standards for Tribal or Tribal Organization Managenent
Syst ens

Sec. 900.38 Do these standards apply to the subcontractors of an Indian tribe or
tribal organization carrying out a self-determ nation contract?

An Indian tribe or tribal organization may require that sone or al

of the standards in this subpart be inposed upon its subcontractors when
carrying out a self-determ nation contract.
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Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.39 What is the difference between a standard and a systen?

(a) Standards are the m nimum baseline requirenents for the
performance of an activity. Standards establish the " “what'' that an
activity should acconpli sh.

(b) Systens are the procedural nechani sns and processes for the day-
t o-day conduct of an activity. Systens are " " how' the activity will be
acconpl i shed.
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Subpart F--Standards for Tribal or Tribal Organization Managenent
Systens

Sec. 900.40 When are Indian tribe or tribal organization nmanagenent standards and
managenent systens eval uated?

(a) Managenent standards are evaluated by the Secretary when the
Indian tribe or tribal organization submts an initial contract
pr oposal

(b) Managenent systens are eval uated by an independent auditor
t hrough the annual single agency audit report that is required by the
Act and OVB Circul ar A-128.
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Subpart F--Standards for Tribal or Tribal Organization Managenent
Syst ens

Sec. 900.41 How long nust an Indian tribe or tribal organization keep nanagenent
system records?

The Indian tribe or tribal organization nust retain financial,
procurenent and property records for the m nimum peri ods descri bed
bel ow. El ectronic, nmagnetic or photographic records nay be substituted
for hard copi es.

(a) Financial records. Financial records include docunentation of
supporting costs incurred under the contract. These records nust be
retained for three years fromthe date of subm ssion of the single audit
report to the Secretary.

(b) Procurenent records. Procurenent records include solicitations,
purchase orders, contracts, paynent histories and records applicabl e of
significant decisions. These records nust be retained for three years
after the Indian tribe or tribal organization or subcontractors make
final paynent and all other pending matters are cl osed.

(c) Property managenent records. Property managenent records of real
and personal property transactions nust be retained for three years from
the date of disposition, replacenent, or transfer.

(d) Litigation, audit exceptions and clains. Records pertaining to
any litigation, audit exceptions or clains requiring managenent systens
data nust be retained until the action has been conpl et ed.

St andards for Financial Managenent Systens
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Syst ens

Sec. 900.42 What are the general financial managenent system standards that apply to
an Indian tribe carrying out a self-determ nation contract?

An Indian tribe shall expend and account for contract funds in
accordance with all applicable tribal |aws, regulations, and procedures.
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Syst ens

Sec. 900.43 What are the general financial managenent system standards that apply to
a tribal organization carrying out a self-determ nation contract?

A tribal organization shall expend and account for contract funds in
accordance with the procedures of the tribal organization.
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Syst ens
Sec. 900.44 Wat m ni nrum general standards apply to all Indian tribe or tribal
organi zati on financial managenent systens when carrying out a self-determ nation

contract?

The fiscal control and accounting procedures of an Indian tribe or
tribal organi zation shall be sufficient to:

(a) Permit preparation of reports required by a self-determ nation
contract and the Act; and

(b) Permt the tracing of contract funds to a | evel of expenditure
adequate to establish that they have not been used in violation of any
restrictions or prohibitions contained in any

[[ Page 886] ]

statute that applies to the self-determ nation contract.
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Sec. 900.45 What specific mninmumrequirenents shall an Indian tribe or tribal
organi zation's financial nmanagenent systemcontain to neet these standards?

An Indian tribe or tribal organization's financial nanagenent system
shal |l include provisions for the foll ow ng seven el enents.

(a) Financial reports. The financial managenent system shall provide
for accurate, current, and conplete disclosure of the financial results
of self-determ nation contract activities. This includes providing the
Secretary a conpleted Financial Status Report, SF 269A, as negoti at ed
and agreed to in the self-determ nation contract.

(b) Accounting records. The financial managenent system shal
mai ntain records sufficiently detailed to identify the source and
application of self-determ nation contract funds received by the Indian
tribe or tribal organization. The systemshall contain sufficient
information to identify contract awards, obligations and unobli gated
bal ances, assets, liabilities, outlays, or expenditures and incone.

(c) Internal controls. The financial managenent system shal
mai ntain effective control and accountability for all self-determ nation
contract funds received and for all Federal real property, personal
property, and other assets furnished for use by the Indian tribe or
tribal organization under the self-determ nation contract.

(d) Budget controls. The financial managenent system shall permt
t he conpari son of actual expenditures or outlays with the anounts
budgeted by the Indian tribe or tribal organization for each self-
determ nation contract.

(e) Allowable costs. The financial managenent system shall be
sufficient to determ ne the reasonabl eness, allowability, and
allocability of self-determ nation contract costs based upon the terns
of the self-determ nation contract and the Indian tribe or tribal
organi zation's applicable OVMB cost principles, as anended by the Act and
t hese regul ations. (The followng chart lists certain OMB G rculars and
suggests the entities that may use each, but the final selection of the
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applicable circular may differ fromthose shown, as agreed to by the
Indian tribe or tribal organization and the Secretary. Agreenents
between an Indian tribe or tribal organization and the Secretary
currently in place do not require renegotiation.) Copies of these
circulars are available fromthe Executive Ofice of the President,
Publ i cations Service, 725 17th Street N. W, Washington, D. C 20503.

[[ Page 887]]

Type of tribal organization Appl i cabl e OVB cost circul ar

Tribal Governnment....................... A-87, "~ Cost Principles for

State, Local and Indian
Tri bal Governnents.'

Tribal private non-profit other than: A-122, "~ Cost Principles for
(1) an institution of higher educati on, Non- Profit Organizations.'
(2) a hospital, or (3) an organization
named in OMB G rcular A-122 as not
subject to that circular.

Tri bal educational institution.......... A-21, " Cost Principles for

Educational Institutions.''

[[ Page 888]]

(f) Source docunentation. The financial managenent system shal
contain accounting records that are supported by source docunentation,
e.g., canceled checks, paid bills, payroll records, tinme and attendance
records, contract award docunents, purchase orders, and other prinmary
records that support self-determ nation contract fund expenditures.

(g) Cash managenent. The financial nanagenent system shall provide
for accurate, current, and conplete disclosure of cash revenues
di sbursenents, cash-on-hand bal ances, and obligations by source and
application for each Indian tribe or tribal organization, and
subcontractor if applicable, so that conplete and accurate cash
transactions may be prepared as required by the self-determ nation
contract.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.46 \What requirenents are inposed upon the Secretary for financial
managenent by these standards?

The Secretary shall establish procedures, consistent with Treasury
regul ations as nodified by the Act, for the transfer of funds fromthe
United States to the Indian tribe or tribal organization in strict
conpliance with the self-determ nation contract and the annual funding
agr eenent .

Procurenent Managenent System Standards
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.47 \When procuring property or services wth self-determ nation
contract funds, can an Indian tribe or tribal organization follow the

sanme procurenent policies and procedures applicable to other Indian
tribe or tribal organization funds?

Indian tribes and tribal organi zati ons shall have standards that
conformto the standards in this subpart. If the Indian tribe or tribal
organi zation relies upon standards different than those described bel ow,
it shall identify the standards it wll use as a proposed waiver in the
initial contract proposal or as a waiver request to an existing
contract.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart F--Standards for Tribal or Tribal Organization Managenent
Systens

Sec. 900.48 If the Indian tribe or tribal organization does not propose different
st andards, what basic standards shall the Indian tribe or tribal organization
fol | ow?

(a) The Indian tribe or tribal organization shall ensure that its
vendors and/ or subcontractors performin accordance with the terns,
conditions, and specifications of their contracts or purchase orders.

(b) The Indian tribe or tribal organization shall maintain witten
st andards of conduct governing the performance of its enpl oyees who
award and admi ni ster contracts.

(1) No enployee, officer, elected official, or agent of the Indian
tribe or tribal organization shall participate in the selection, award,
or admi nistration of a procurenment supported by Federal funds if a
conflict of interest, real or apparent, would be invol ved.

(2) An enployee, officer, elected official, or agent of an Indian
tribe or tribal organization, or of a subcontractor of the Indian tribe
or tribal organization, is not allowed to solicit or accept gratuities,
favors, or anything of nonetary value fromcontractors, potenti al
contractors, or parties to sub-agreenents, with the follow ng
exenptions. The Indian tribe or tribal organization may exenpt a
financial interest that is not substantial or a gift that is an
unsolicited item of nom nal val ue.

(3) These standards shall also provide for penalties, sanctions, or
ot her disciplinary actions for violations of the standards.

(c) The Indian tribe or tribal organization shall review proposed
procurenents to avoi d buying unnecessary or duplicative itens and ensure
t he reasonabl eness of the price. The Indian tribe or tribal organization
shoul d consi der consolidating or breaking out procurenent to obtain nore
econom cal purchases. Where appropriate, the Indian tribe or triba
organi zation shall conpare |easing and purchasing alternatives to
determ ne which is nore econom cal

(d) The Indian tribe or tribal organization shall conduct all najor
procurenent transactions by providing full and open conpetition, to the
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ext ent
[ [ Page 889]]

necessary to assure efficient expenditure of contract funds and to the
extent feasible in the | ocal area.

(1) Indian tribes or tribal organizations shall develop their own
definition for "~ major procurenent transactions.'

(2) As provided in sections 7 (b) and (c) of the Act, Indian
preference and tribal preferences shall be applied in any procurenent
awar d.

(e) The Indian tribe or tribal organization shall nake procurenent
awards only to responsi ble entities who have the ability to perform
successfully under the ternms and conditions of the proposed procurenent.
In making this judgnent, the Indian tribe or tribal organization wll
consi der such matters as the contractor's integrity, its conpliance with
public policy, its record of past performance, and its financial and
techni cal resources.

(f) The Indian tribe or tribal organization shall maintain records
on the significant history of all major procurenent transactions. These
records may include, but are not limted to, the rationale for the
nmet hod of procurenent, the selection of contract type, the contract
sel ection or rejection, and the basis for the contract price.

(g) The Indian tribe or tribal organization is solely responsible,
usi ng good adm nistrative practice and sound busi ness judgnment, for
processing and settling all contractual and adm nistrative issues
arising out of a procurenent. These issues include, but are not limted
to, source eval uation, protests, disputes, and cl ains.

(1) The settlenment of any protest, dispute, or claimshall not
relieve the Indian tribe or tribal organization of any obligations under
a self-determ nation contract.

(2) Violations of law shall be referred to the tribal or Federa
aut hority having proper jurisdiction.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.49 \What procurenent standards apply to subcontracts?

Each subcontract entered into under the Act shall at a m ni mrum

(a) Be in witing;

(b) ldentify the interested parties, their authorities, and the
pur poses of the contract,;

(c) State the work to be perforned under the contract;

(d) State the process for making any claim the paynents to be nade,
and the terns of the contract, which shall be fixed; and

(e) Be subject to sections 7 (b) and (c) of the Act.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.50 What Federal |aws, regulations, and Executive Orders apply to
subcontractors?

Certain provisions of the Act as well as other applicable Federal
| aws, regul ations, and Executive Orders apply to subcontracts awarded
under self-determ nation contracts. As a result, subcontracts should
contain a provision informng the recipient that their award is funded
with Indian Self-Determ nation Act funds and that the recipient is
responsi ble for identifying and ensuring conpliance with applicable
Federal |aws, regul ations, and Executive Orders. The Secretary and the
I ndian tribe or tribal organization may, through negotiation, identify
all or a portion of such requirenents in the self-determ nation contract
and, if so identified, these requirenents should be identified in
subcontracts.

Property Managenent System St andards
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal Organization Managenent
Syst ens

Sec. 900.51 Wiat is an Indian tribe or tribal organization's property nmanagenent
system expected to do?

An Indian tribe or tribal organization's property managenent system
shall account for all property furnished or transferred by the Secretary
for use under a self-determ nation contract or acquired with contract
funds. The property managenent system shall contain requirenents for the
use, care, nmaintenance, and disposition of Federally-owned and ot her
property as foll ows:

(a) Wiere title vests in the Indian tribe, in accordance with tri bal
| aw and procedures; or

(b) I'n the case of a tribal organization, according to the interna
property procedures of the tribal organization.

[ [ Page 890]]
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.52 What type of property is the property managenent systemrequired to
track?

The property managenent systemof the Indian tribe or tribal
organi zation shall track

(a) Personal property with an acquisition value in excess of $5,000
per item

(b) Sensitive personal property, which is all personal property that
IS subject to theft and pilferage, as defined by the Indian tribe or
tribal organization. Al firearnms shall be considered sensitive personal
property; and

(c) Real property provided by the Secretary for use under the
contract.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.53 What kind of records shall the property managenent system nmaintain?

The property managenent system shall naintain records that
accurately describe the property, including any serial nunber or other
identification nunber. These records should contain information such as
the source, titleholder, acquisition date, cost, share of Federal
participation in the cost, |ocation, use and condition of the property,
and the date of disposal and sale price, if any.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.54 Should the property managenent system prescribe internal controls?

Yes. Effective internal controls should include procedures:

(a) For the conduct of periodic inventories;

(b) To prevent |oss or danage to property; and

(c) To ensure that property is used for an Indian tribe or tribal
organi zation's self-determ nation contract(s) until the property is
decl ared excess to the needs of the contract consistent with the Indian
tribe or tribal organization's property managenent system
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.55 What are the standards for inventories?
A physical inventory should be conducted at |east once every 2

years. The results of the inventory shall be reconciled with the Indian
tribe or tribal organization's internal property and accounting records.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.56 What maintenance is required for property?

Requi red mai nt enance includes the performance of actions necessary
to keep the property in good working condition, the procedures
recomended by equi pnent nmanufacturers, and steps necessary to protect
the interests of the contractor and the Secretary in any express
warranti es or guarantees covering the property.
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Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.57 What if the Indian tribe or tribal organizati on chooses not to take
title to property furnished or acquired under the contract?

If the Indian tribe or tribal organization chooses not to take title
to property furnished by the governnent or acquired wth contract funds,
title to the property remains vested in the Secretary. A list of
Federal | y-owned property to be used under the contract shall be included
in the contract.
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Subpart F--Standards for Tribal or Tribal Organization Managenent
Syst ens

Sec. 900.58 Do the sane accountability and control procedures described above apply
to Federal property?

Yes, except that requirenents for the inventory and di sposal of
Federal property are different.
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Subpart F--Standards for Tribal or Tribal O ganization Managenent
Systens

Sec. 900.59 How are the inventory requirenents for Federal property different than
for tribal property?

There are three additional requirenents:

(a) The Indian tribe or tribal organization shall conduct a physical
i nventory of the Federally-owned property and reconcile the results with
the Indian tribe or tribal organization's property records annually,
rat her than every 2 years;

(b) Wthin 90 days follow ng the end of an annual fundi ng agreenent,
the Indian tribe or tribal organization shall certify and submt to the
Secretary an annual inventory of all Federally-owned real and persona
property used in the contracted program and

(c) The inventory shall report any increase or decrease of $5,000 or
nore in the value of any item of real property.

[[ Page 891]]
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Subpart F--Standards for Tribal or Tribal O ganization Managenent
Syst ens

Sec. 900.60 How does an Indian tribe or tribal organization di spose of Federal
personal property?

The Indian tribe or tribal organization shall report to the
Secretary in witing any Federally-owned personal property that is worn
out, lost, stolen, damaged beyond repair, or no | onger needed for the
per formance of the contract.

(a) The Indian tribe or tribal organization shall state whether the
Indian tribe or tribal organization wants to di spose of or return the
property.

(b) If the Secretary does not respond within 60 days, the Indian
tribe or tribal organization may return the property to the Secretary,
who shal |l accept transfer, custody, control, and responsibility for the
property (together with all associated costs).
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Subpart G -Progranmatic Reports and Data Requi renents

Sec. 900.65 What programmatic reports and data shall the Indian tribe or tribal
organi zati on provide?

Unl ess required by statute, there are no nandatory reporting
requirenents. Each Indian tribe or tribal organization shall negotiate
wWth the Secretary the type and frequency of program narrative and
program data report(s) which respond to the needs of the contracting
parties and that are appropriate for the purposes of the contract. The
extent of available resources wll be a consideration in the
negoti ati ons.
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Subpart G -Progranmatic Reports and Data Requi renents
Sec. 900.66 \What happens if the Indian tribe or tribal organization and the
Secretary cannot cone to an agreenent concerning the type and/or frequency of
program narrative and/ or programdata report(s)?
Any di sagreenents over reporting requirenents are subject to the

declination criteria and procedures in section 102 of the Act and
subpart E.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
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Subpart G -Progranmatic Reports and Data Requi renents
Sec. 900.67 WII there be a uniformdata set for all IHS prograns?
IHS will work with Indian tribe or tribal organization
representatives to develop a nutually defined uni form subset of data
that is consistent wth Congressional intent, inposes a mninma

reporting burden, and which responds to the needs of the contracting
parties.
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Subpart G -Programmati c Reports and Data Requirenents

Sec. 900.68 WII this uniformdata set be required of all Indian tribe or tribal
organi zations contracting with the IHS under the Act?

No. The uniform data set, applicable to the services to be
performed, will serve as the target for the Secretary and the |ndian
tribes or tribal organizations during individual negotiations on program
data reporting requirenents.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
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Subpart H--Lease of Tribally-Omed Buildings by the Secretary

Sec. 900.69 What is the purpose of this subpart?

Section 105(1) of the Act requires the Secretary, at the request of
an Indian tribe or tribal organization, to enter into a | ease with the
Indian tribe or tribal organization for a building owed or |eased by
the tribe or tribal organization that is used for adm nistration or
delivery of services under the Act. The lease is to include conpensation
as provided in the statute as well as "~ “such other reasonabl e expenses
that the Secretary determ nes, by regulation, to be allowable.'' This
subpart contains requirenents for these |eases.
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Subpart H--Lease of Tribally-Omed Buildings by the Secretary

Sec. 900.70 What elenents are included in the conpensation for a | ease
entered into between the Secretary and an Indian tribe or tribal

organi zation for a building owmed or |eased by the Indian tribe or
tribal organization that is used for admnistration or delivery of
servi ces under the Act?

To the extent that no elenment is duplicative, the follow ng el enents
may be included in the | ease conpensation:

(a) Rent (sublease);

(b) Depreciation and use all owance based on the useful |life of the
facility based on acquisition costs not financed with Federal funds;

(c) Contributions to a reserve for replacenent of facilities;

(d) Principal and interest paid or accrued;

[[ Page 892]]

(e) Operation and mai ntenance expenses, to the extent not otherw se
included in rent or use allowances, including, but not limted to, the
fol | ow ng:

(1) Water, sewage;

(2) Utilities;

(3) Fuel;

(4) Insurance;

(5) Building managenent supervision and custodi al services;

(6) Custodial and mai nt enance suppli es;

(7) Pest control;

(8) Site maintenance (including snow and nud renoval);

(9) Trash and waste renoval and di sposal;

(10) Fire protection/fire fighting services and equi pnent;

(11) Monitoring and preventive maintenance of building structures
and systens, including but not limted to:

(1) Heating/ventilation/air conditioning;
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(ii) Plunbing;

(ii1) Electrical;

(iv) Elevators;

(v) Boilers;

(vi) Fire safety system

(vii) Security system and

(viii) Roof, foundation, walls, floors.

(12) Unschedul ed mai nt enance;

(13) Schedul ed mai nt enance (i ncluding replacenent of floor
coverings, lighting fixtures, repainting);

(14) Security services;

(15) Managenent fees; and

(16) O her reasonabl e and necessary operation or nmi ntenance costs
justified by the contractor;

(f) Repairs to buildings and equi pnent;

(g) Alterations needed to neet contract requirenents;

(h) O her reasonabl e expenses; and

(i) The fair market rental for buildings or portions of buildings
and | and, exclusive of the Federal share of building construction or
acqui sition costs, or the fair nmarket rental for buildings constructed
wi th Federal funds exclusive of fee or profit, and for |and.
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Subpart H--Lease of Tribally-Omed Buildings by the Secretary

Sec. 900.71 What type of reserve fund is anticipated for funds deposited into a
reserve for replacenent of facilities as specified in Sec. 900.70(c)?

Reserve funds nust be accounted for as a capital project fund or a
speci al revenue fund.
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Subpart H--Lease of Tribally-Omed Buildings by the Secretary
Sec. 900.72 Who is the guardian of the fund and may the funds be invested?
(a) The Indian tribe or tribal organization is the guardian of the
fund.(b) Funds may be invested in accordance with the | aws, regul ations

and policies of the Indian tribe or tribal organization subject to the
terns of the | ease or the self-determ nation contract.
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Subpart H -Lease of Tribally-Owmed Buildings by the Secretary

Sec. 900.73 Is a lease with the Secretary the only nethod available to recover the
types of cost described in Sec. 900.707?

No. Wth the exception of paragraph (i) in Sec. 900.70, the sane
types of costs may be recovered in whole or in part under section 106(a)
of the Act as direct or indirect charges to a self-deternination
contract.
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Subpart H -Lease of Tribally-Owmed Buil dings by the Secretary

Sec. 900.74 How may an Indian tribe or tribal organization propose a | ease to be
conpensated for the use of facilities?

There are three options avail abl e:

(a) The |l ease may be based on fair market rental.

(b) The | ease may be based on a conbination of fair nmarket rental
and paragraphs (a) through (h) of Sec. 900.70, provided that no el enent
of expense is duplicated in fair market rental.

(c) The |l ease may be based on paragraphs (a) through (h) of
Sec. 900.70 only.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures
Sec. 900.85 What is the purpose of this subpart?
CGener al
Thi s subpart inplenents section 105(f) of the Act regardi ng donation
of Federal excess and surplus property to Indian tribes or tribal
or gani zati ons

[[ Page 893]]

and acquisition of property with funds provi ded under a self-
determ nation contract or grant.
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ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.86 How will the Secretary exercise discretion to acquire and donate BI A or
| HS excess property and excess and surplus Federal property to an |Indian
tribe or tribal organization?

The Secretary will exercise discretion in a way that gives maxi mum
effect to the requests of Indian tribes or tribal organizations for
donation of BIA or IHS excess property and excess or surplus Federal
property, provided that the requesting Indian tribe or tribal
organi zation shall state how the requested property is appropriate for
use for any purpose for which a self-determ nation contract or grant is
aut hori zed.

Gover nnent - Fur ni shed Property
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Subpart |--Property Donation Procedures

Sec. 900.87 How does an Indian tribe or tribal organization obtain title to property
furni shed by the Federal governnent for use in the performance of a

contract or grant agreenent pursuant to section 105(f)(2)(A)

of the Act?

(a) For governnent-furnished personal property nade available to an
Indian tribe or tribal organization before Cctober 25, 1994:

(1) The Secretary, in consultation with each Indian tribe or tribal
organi zation, shall develop a list of the property used in a self-
determ nati on contract.

(2) The Indian tribe or tribal organization shall indicate any itens
on the list to which the Indian tribe or tribal organization wants the
Secretary to retain title.

(3) The Secretary shall provide the Indian tribe or triba
organi zation with any docunentation needed to transfer title to the
remaining listed property to the Indian tribe or tribal organization.

(b) For governnent-furnished real property nade available to an
Indian tribe or tribal organization before Cctober 25, 1994:

(1) The Secretary, in consultation with the Indian tribe or tribal
organi zation, shall develop a list of the property furnished for use in
a self-determ nation contract.

(2) The Secretary shall inspect any real property on the list to
determ ne the presence of any hazardous substance activity, as defined
in 41 CFR 101-47.202.2(b)(10). If the Indian tribe or tribal
organi zation desires to take title to any real property on the list, the
Indian tribe or tribal organization shall informthe Secretary, who
shal | take such steps as necessary to transfer title to the Indian tribe
or tribal organization.

(c) For governnent-furnished real and personal property nmade
available to an Indian tribe or tribal organization on or after QOctober
25, 1994:

(1) The Indian tribe or tribal organization shall take title to al
property unless the Indian tribe or tribal organization requests that
the United States retain the title.

(2) The Secretary shall determ ne the presence of any hazardous
substance activity, as defined in 41 CFR 101-47.202.2(b)(10).
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WAIS Document Retrieval

http://frwebgate.access.gpo.gov/cgi-bin/get...=25&PART=900&SECTION=87&YEAR=1999& TYPE=TEXT (2 of 2) [11/17/1999 10:13:31 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[l TE: 25CFR900. 88]

[ Page 893-894]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.88 Wiat should the Indian tribe or tribal organization do if it wants to
obtain title to governnent-furnished real property that includes |and not
already held in trust?

If the land is owned by the United States but not held in trust for
an Indian tribe or individual Indian, the Indian tribe or tribal
organi zation shall specify whether it wants to acquire fee title to the
| and or whether it wants the land to be held in trust for the benefit of
a tribe.

(a) If the Indian tribe or tribal organization requests fee title,
the Secretary shall take the necessary action under Federal |aw and
regulations to transfer fee title.

(b) If the Indian tribe or tribal organization requests benefici al
ownership with fee title to be held by the United States in trust for an
I ndi an tri be:

(1) The Indian tribe or tribal organization shall submt with its
request a resolution of support fromthe governing body of the Indian
tribe in which the beneficial ownership is to be registered.

(2) If the request is subnmtted to the Secretary of Health and Human
Services for land under the jurisdiction of that Secretary, the
Secretary shal

[ [ Page 894]]

take all necessary steps to effect a transfer of the land to the
Secretary of the Interior and shall also forward the Indian tribe or
tribal organization's request and the tribe's resol ution.

(3) The Secretary of the Interior shall expeditiously process al
requests in accordance with applicable Federal |aw and regul ati ons.

(4) The Secretary shall not require the Indian tribe or tribal
organi zation to furnish any information in support of a request other
than that required by |law or regul ation.
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Subpart |--Property Donation Procedures

Sec. 900.89 Wien may the Secretary elect to reacquire governnent-furni shed property
whose title has been transferred to an Indian tribe or tribal organization?

(a) Except as provided in paragraph (b) of this section, when a
sel f-determ nation contract or grant agreenent, or portion thereof, is
retroceded, reassunmed, term nated, or expires, the Secretary shall have
the option to take title to any item of governnent-furni shed property:

(1) That title has been transferred to an Indian tribe or tribal
or gani zati on;

(2) That is still in use in the program and

(3) That has a current fair market value, |ess the cost of
i nprovenents borne by the Indian tribe or tribal organization in excess
of $5, 000.

(b) If property referred to in paragraph (a) of this section is
shared between one or nore ongoing contracts or grant agreenents and a
contract or grant agreenment that is retroceded, reassuned, term nated or
expires and the Secretary w shes to use such property in the retroceded
or reassumed program the Secretary and the contractor or grantee using
such property shall negotiate an acceptabl e arrangenent for conti nued
sharing of such property and for the retention or transfer of title.
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Subpart |--Property Donation Procedures
Sec. 900.90 Does governnent-furnished real property to which an Indian tribe or
tribal organization has taken title continue to be eligible for facilities
operation and mai ntenance funding fromthe Secretary?

Yes.

Contractor-Purchased Property
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Subpart |--Property Donation Procedures

Sec. 900.91 Who takes title to property purchased with funds under a
sel f-determ nation contract or grant agreenment pursuant to section 105(f)(2)(A) of
t he

Act ?

The contractor takes title to such property, unless the contractor
chooses to have the United States take title. In that event, the
contractor nust informthe Secretary of the purchase and identify the
property and its location in such manner as the contractor and the
Secretary deem necessary. A request for the United States to take title
to any item of contractor-purchased property may be nmade at any tine. A
request for the Secretary to take fee title to real property shall be
expedi tiously processed in accordance with applicable Federal |aw and
regul ati on.
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Subpart |--Property Donation Procedures

Sec. 900.92 Wiat should the Indian tribe or tribal organization do if it wants
contractor-purchased real property to be taken into trust?

The contractor shall submt a resolution of support fromthe
governing body of the Indian tribe in which the beneficial ownership is
to be registered. If the request to take contractor-purchased real
property into trust is submtted to the Secretary of Health and Human
Services, that Secretary shall transfer the request to the Secretary of
the Interior. The Secretary of the Interior shall expeditiously process
all requests in accord with applicable Federal |aw and regul ation.
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Subpart |--Property Donation Procedures

Sec. 900.93 Wen nay the Secretary elect to acquire title to contractor-purchased
property?

(a) Except as provided in paragraph (b) of this section when a self-
determ nati on contract or grant agreenment, or portion thereof, is
retroceded, reassuned, termnated, or expires, the Secretary shall have
the option to take title to any item of governnent-furni shed property:

(1) Whose title has been transferred to an Indian tribe or tribal
or gani zati on;

(2) That is still in use in the program and

(3) That has a current fair market value, |ess the cost of
i nprovenent s

[ [ Page 895]]

borne by the Indian tribe or tribal organization, in excess of $5,000.
(b) If property referred to in paragraph (a) of this section is
shared between one or nore ongoing contracts or grant agreenents and a
contract or grant agreenent that is retroceded, reassuned, term nated or
expires and the Secretary wi shes to use such property in the retroceded
or reassuned program the Secretary and the contractor or grantee using
such property shall negotiate an acceptabl e arrangenent for continued
sharing of such property and for the retention or transfer of title.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures
Sec. 900.94 1Is contractor-purchased real property to which an Indian tribe or tribal
organi zation holds title eligible for facilities operation and nai nt enance
funding fromthe Secretary?

Yes.

BIA and | HS Excess Property
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures
Sec. 900.95 What is BIA or |HS excess property?
Bl A or I|HS excess property neans property under the jurisdiction of

the BIA or IHS that is excess to the agency's needs and the di scharge of
its responsibilities.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.96 How can Indian tribes or tribal organizations |earn about BIA and I HS
excess property?

The Secretary shall not |ess than annually send to Indian tribes and
tribal organizations a listing of all excess BIA or | HS personal
property before reporting the property to GSA or to any ot her Federal
agency as excess. The listing shall identify the agency official to whom
a request for donation shall be submtted.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.97 How can an Indian tribe or tribal organization acquire excess BIA or IHS
property?

(a) The Indian tribe or tribal organization shall submt to the
appropriate Secretary a request for specific property that includes a
statenment of how the property is intended for use in connection with a
sel f-determ nation contract or grant. The Secretary shall expeditiously
process the request and shall exercise discretion in a way that gives
maxi mum effect to the request of Indian tribes or tribal organizations
for the donation of excess BIA or IHS property.

(b) If nore than one request for the sane item of personal property
is submtted, the Secretary shall award the itemto the requestor whose
request is received on the earliest date. If two or nore requests are
received on the sane date, the Secretary shall award the itemto the
requestor with the | owest transportation costs. The Secretary shall nake
the donation as expeditiously as possi bl e.

(c) If nore than one request for the sane parcel of real property is
submtted, the Secretary shall award the property to the Indian tribe or
tribal organization whose reservation or trust land is closest to the
real property requested.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.98 Wio takes title to excess BIA or IHS property donated to an Indian tribe
or tribal organization?

The Indian tribe or tribal organization takes title to donated
excess BIA or IHS property. The Secretary shall provide the Indian tribe
or tribal organization with all docunentation needed to vest title in
the Indian tribe or tribal organization.
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Subpart |--Property Donation Procedures

Sec. 900.99 Who takes title to any land that is part of excess BIA or IHS real
property donated to an Indian tribe or tribal organization?

(a) If an Indian tribe or tribal organization requests donation of
fee title to excess real property that includes |and not held in trust
for an Indian tribe, the Indian tribe or tribal organization shall so
specify in its request for donation. The Secretary shall take the
necessary action under Federal |aw and regulations to transfer the title
to the Indian tribe or tribal organization.

(b) If an Indian tribe or tribal organization asks the Secretary to
donate excess real property that includes | and and requests that fee
title to the land be held by the United States in trust for an Indian
tribe, the requestor shall submt a resolution of support fromthe
governi ng body of the Indian tribe in which the beneficial ownership is
to be registered.

(1) If the donation request is submitted to the Secretary of Health
and
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Human Servi ces, that Secretary shall take all steps necessary to
transfer the land to the Secretary of the Interior with the Indian tribe
or tribal organization's request and the Indian tribe's resolution. The
Secretary of the Interior shall expeditiously process all requests in
accordance with applicable Federal |aw and regul ati ons.

(2) The Secretary shall not require the Indian tribe or tribal
organi zation to furnish any information in support of a request other
than that required by |law or regul ation.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.100 My the Secretary elect to reacquire excess BIA or |HS property whose
title has been transferred to an Indian tribe or tribal organization?

Yes. When a self-determ nation contract or grant agreenent, or
portion-- thereof, is retroceded, reassuned, term nated, or expires, the
Secretary shall have the option to take title to any itemof the
property;

(a) Except as provided in paragraph (b) of this section when a self-
determ nati on contract or grant agreement, or portion thereof, is
retroceded, reassunmed, term nated, or expires, the Secretary shall have
the option to take title to any item of government-furnished property:

(1) Wose title has been transferred to an Indian tribe or tribal
organi zati on;

(2) That is still in use in the program and

(3) That has a current fair market value, |ess the cost of
i nprovenents borne by the Indian tribe or tribal organization, in excess
of $5, 000.

(b) To the extent that any property referred to in paragraph (a) of
this section is shared between one or nore ongoi ng contracts or grant
agreenents and a contract or grant agreenent that is retroceded,
reassuned, term nated or expires and the Secretary w shes to use such
property in the retroceded or reassuned program the Secretary and the
contractor or grantee using such property shall negotiate an acceptable
arrangenent for continued sharing of such property and for the retention
or transfer of title.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures
Sec. 900.101 |Is excess BIA or IHS real property to which an Indian tribe or triba
organi zation has taken title eligible for facilities operation and
mai nt enance funding fromthe Secretary?

Yes.

Excess or Surplus Government Property of O her Agencies
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures
Sec. 900.102 What is excess or surplus governnent property of other agencies?

(a) "~ Excess governnent property'' is real or personal property
under the control of a Federal agency, other than BIA and IHS, which is
not required for the agency's needs and the discharge of its
responsibilities.

(b) "~ Surplus governnment property'' means excess real or personal
property that is not required for the needs of and the discharge of the
responsibilities of all Federal agencies that has been decl ared surpl us
by the General Services Adm nistration (GSA)
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.103 How can Indian tribes or tribal organizations |earn about property that
has been desi gnated as excess or surplus governnent property?

The Secretary shall furnish, not |less than annually, to Indian
tribes or tribal organizations listings of such property as may be nade
available fromtinme to time by GSA or other Federal agencies, and shal
obtain listings upon the request of an Indian tribe or triba
or gani zat i on.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=103&YEAR=1999& TYPE=TEXT [11/17/1999 10:19:33 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[C TE: 25CFR900. 104]

[ Page 896-897]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES
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ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.104 How may an Indian tribe or tribal organization receive excess or
surplus governnment property of other agencies?

(a) The Indian tribe or tribal organization shall file a request for
specific property with the Secretary, and shall state how the property
is appropriate for use for a purpose for which a self-determ nation
contract or grant is authorized under the Act.

(b) The Secretary shall expeditiously process such request and shal
exercise discretion to acquire the property in the manner described in
Sec. 900.86 of this subpart.

(c) Upon approval of the Indian tribe or tribal organization's
request, the

[[ Page 897]]

Secretary shall inmediately request acquisition of the property fromthe
GSA or the hol ding agency, as appropriate, by submtting the necessary
docunmentation in order to acquire the requested property prior to the
expiration of any " "freeze'' placed on the property by the Indian tribe
or tribal organization

(d) The Secretary shall specify that the property is requested for
donation to an Indian tribe or tribal organization pursuant to authority
provided in section 105(f)(3) of the Act.

(e) The Secretary shall request a waiver of any fees for transfer of
the property in accordance with applicabl e Federal regulations.
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Subpart |--Property Donation Procedures

Sec. 900.105 Who takes title to excess or surplus Federal property donated to an
Indian tribe or tribal organization?

(a) Title to any donated excess or surplus Federal personal property
shall vest in the Indian tribe or tribal organization upon taking
possessi on.

(b) Legal title to donated excess or surplus Federal real property
shall vest in the Indian tribe or tribal organization upon acceptance by
the Indian tribe or tribal organization of a proper deed of conveyance.

(c) If the donation of excess or surplus Federal real property
i ncl udes | and owned by the United States but not held in trust for an
Indian tribe, the Indian tribe or tribal organization shall specify
whet her it wants to acquire fee title to the land or whether it wants
the land to be held in trust for the benefit of an Indian tribe.

(1) If the Indian tribe or tribal organization requests fee title,
the Secretary shall take the necessary action under Federal |aw and
regul ations to transfer fee title to the Indian tribe or triba
or gani zati on.

(2) If the Indian tribe or tribal organization requests benefici al
ownership with fee title to be held by the United States in trust for an
I ndian tri be:

(i) The Indian tribe or tribal organization shall submt withits
request a resolution of support fromthe governing body of the Indian
tribe in which the beneficial ownership is to be registered.

(ii) If the donation request of the Indian tribe or triba
organi zation is submtted to the Secretary of Health and Human Servi ces,
that Secretary shall take all necessary steps to acquire the |Iand and
transfer it to the Secretary of the Interior and shall also forward the
Indian tribe or tribal organization's request and the Indian tribe's
resol ution.

(iii) The Secretary of the Interior shall expeditiously process al
requests in accord with applicable Federal |aw and regul ati ons.

(iv) The Secretary shall not require subm ssion of any information
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ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.106 If a contract or grant agreenent or portion thereof is
retroceded, reassuned, term nated, or expires, nay the Secretary

reacquire title to excess or surplus Federal property of other
agenci es that was donated to an Indian tribe or tribal organization?

No. Section 105(f)(3) of the Act does not give the Secretary the
authority to reacquire title to excess or surplus government property
acqui red from ot her agencies for donation to an Indian tribe or tribal
or gani zati on.

Property Eligible for Replacenent Fundi ng
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ACT--Tabl e of Contents

Subpart |--Property Donation Procedures

Sec. 900.107 What property to which an Indian tribe or tribal organization obtains
title under this subpart is eligible for replacenent funding?

Gover nnent - furni shed property, contractor-purchased property and
excess BIA and | HS property donated to an Indian tribe or tribal
organi zation to which an Indian tribe or tribal organization holds title
shall remain eligible for replacenent funding to the sane extent as if
title to that property were held by the United States.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=107&YEAR=1999& TYPE=TEXT [11/17/1999 10:20:53 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[CTE: 25CFR900. 110]

[ Page 897-898]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.110 What does this subpart cover?

(a) This subpart establishes requirenents for issuing fixed-price or
cost-rei nbursabl e contracts to provide: design, construction, repair,
I nprovenent, expansion, replacenent, erection of new space, or
denolition and ot her

[[ Page 898]]

related work for one or nore Federal facilities. It applies to tribal
facilities where the Secretary is authorized by |aw to design, construct
and/ or renovate, or make inprovenents to such tribal facilities.

(b) Activities covered by construction contracts under this subpart
are: design and architectural/engi neering services, construction project
managenent, and the actual construction of the building or facility in
accordance with the construction docunents, including all |abor,
mat eri al s, equi pment, and services necessary to conplete the work
defined in the construction docunents.

(1) Such contracts nmay include the provision of novabl e equi prent,

t el ecommuni cati ons and data processi ng equi prent, furnishings (including
wor ks of art), and special purpose equi pnent, when part of a
construction contract |et under this subpart.

(2) Wile planning services and constructi on managenent services as
defined in Sec. 900.113 may be included in a construction contract under
this subpart, they may al so be contracted separately using the nodel
agreenment in section 108 of the Act.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction
Sec. 900.111 What activities of construction prograns are contracti bl e?
The Secretary shall, upon the request of any Indian tribe or tribal
organi zati on authorized by tribal resolution, enter into a self-

determ nation contract to plan, conduct, and adm ni ster construction
prograns or portions thereof.
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Subpart J--Construction
Sec. 900.112 What are construction phases?

(a) Construction prograns generally include the following activities
i n phases which can vary by funding source (an Indian tribe or tribal
organi zation should contact its funding source for nore information
regardi ng the conduct of its program:

(1) The prepl anni ng phase. The phase during which an initial
assessnment and determ nation of project need is made and supporting
information collected for presentation in a project application. This
proj ect application process is explained in nore detail in Sec. 900.122;

(2) The planning phase. The phase during which planning services are
provi ded. This phase can include conducting and preparing a detail ed
needs assessnent, devel oping justification docunents, conpleting and/or
verifying master plans, conducting predesign site investigations and
sel ection, devel opi ng budget cost estinmates, conducting feasibility
studi es, and devel oping a project Program of Requirenments (POR);

(3) The design phase. The phase during which Iicensed design
prof essional (s) using the POR as the basis for design of the project,
prepare project plans, specifications, and ot her docunents that are a
part of the construction docunents used to build the project. Site
i nvestigation and selection activities are conpleted in this phase if
not conducted as part of the planning phase.

(4) The construction phase. The phase during which the project is
constructed. The construction phase includes providing the |abor,
mat eri al s, equi pnment, and services necessary to conplete the work in
accordance with the construction docunents prepared as part of the
desi gn phase.

(b) The follow ng activities may be part of phases described in
paragraphs (a)(2), (a)(3), and (a)(4) of this section:

(1) Managenent; and

(2) Environnental, archeological, cultural resource, historic
preservation, and simlar assessnents and associ ated activities.

http://frwebgate.access.gpo.gov/cgi-bin/get...25&PART=900&SECTION=112&YEAR=1999&TYPE=TEXT (1 of 2) [11/17/1999 10:21:59 AM]



WAIS Document Retrieval

http://frwebgate.access.gpo.gov/cgi-bin/get...25&PART=900&SECTION=112&YEAR=1999&TYPE=TEXT (2 of 2) [11/17/1999 10:21:59 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[CTE: 25CFR900. 113]

[ Page 898- 899]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction
Sec. 900.113 Definitions.

(a) Construction contract nmeans a fixed-price or cost-reinbursenent
sel f-determ nation contract for a construction project, except that such
term does not include any contract:

(1) That is limted to providing planning services and construction
managenent services (or a conbination of such services);

(2) For the Housing | nprovenent Program or roads nai ntenance program
of the Bureau of Indian Affairs adm nistered by the Secretary of the
I nterior; or

(3) For the health facility maintenance and i nprovenent program
adm ni stered by the Secretary of Health and Human Servi ces.

[[ Page 899]]

(b) Construction managenent services (CM5) neans activities |limted
to adm nistrative support services; coordination; and nonitoring
oversi ght of the planning, design, and construction process. An |ndian
tribe or tribal organization's enpl oyee or constructi on nanagenent
services consultant (typically an engi neer or architect) performs such
activities as:

(1) Coordination and i nformati on exchange between the Indian tribe
or tribal organization and the Federal governnent;

(2) Preparation of Indian tribe or tribal organization's
construction contract proposals;

(3) Indian tribe or tribal organization subcontract scope of work
identification and subcontract preparation, and conpetitive sel ection of
Indian tribe or tribal organization construction contract subcontractors
(see Sec. 900.110);

(4) Review of work to ensure conpliance with the POR and/or the
construction contract. This does not involve construction project
managenent as defined in paragraph (d) of this section.

(c) Construction prograns include prograns for the planning, design,
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construction, repair, inprovenment, and expansion of buildings or
facilities, including but not limted to, housing, |aw enforcenent and
detention facilities, sanitation and water systens, roads, schools,
adm ni stration and health facilities, irrigation and agricul tural work,
wat er conservation, flood control, and port facilities, and

envi ronnental, archeological, cultural resource, historic preservation,
and conduct of simlar assessnents.

(d) Construction project nanagenent neans direct responsibility for
t he construction project through day-to-day on-site managenent and
adm ni stration of the project. Activities may include cost nanagenent,
proj ect budgeting, project scheduling, procurenent services.

(e) Design neans services performed by |icensed design professionals
related to preparing draw ngs, specifications, and other design
subm ssions specified in the contract, as well as services provided by
or for licensed design professionals during the bidding/negotiating,
construction, and operational phases of the project.

(f) Planning services neans activities undertaken to support agency
and/ or Congressional funding of a construction project. Planning
services may include performng a needs assessnent, conpleting and/or
verifying nmaster plans, developing justification docunents, conducting
pre-design site investigations, devel opi ng budget cost estimates,
conducting feasibility studies as needed and conpl eti on of approved
justification docunents and a program of requirenents (POR) for the
proj ect.

(g) Program of Requirenents (POR) is a planning docunent devel oped
during the planning phase for an individual project. It provides
background about the project; site information; programmatic needs; and,
for facilities projects, a detailed roomby-roomlisting of spaces,

i ncluding net and gross sizes, finish materials to be used, furnishings
and equi pnent, and other information and design criteria on which to
base the construction project docunents.

(h) Scope of work nmeans the description of the work to be provided
t hrough a contract issued under this subpart and the nethods and
processes to be used to acconplish that work. A scope of work is
typically devel oped based on criteria provided in a POR during the
desi gn phase, and project construction docunents (plans and
speci fications) during the construction phase.
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Subpart J--Construction

Sec. 900.114 Wiy is there a separate subpart in these regulations for construction
contracts and grants?

There is a separate subpart because the Act differentiates between
construction contracts and the nodel agreenent in section 108 of the Act
which is required for contracting other activities. Construction
contracts are separately defined in the Act and are subject to a
separate proposal and revi ew process.
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Subpart J--Construction

Sec. 900.115 How do self-determ nation construction contracts relate to ordinary
Federal procurenent contracts?

(a) A self-determi nation construction contract is a governnent-to-
governnent agreenment that transfers control of the construction project,
I ncl udi ng

[ [ Page 900]]

adm ni strative functions, to the contracting Indian tribe or tribal
organi zation to facilitate effective and neani ngful participation by the
Indian tribe or tribal organization in planning, conducting, and

adm ni stering the construction project, and so that the construction
project is responsive to the true needs of the Indian community. The
Secretary's role in the conduct of a contracted construction project is
limted to the Secretary's responsibilities set out in Sec. 900.131.

(b) Self-determ nation construction contracts are not traditiona
" procurenent'' contracts.

(1) Wth respect to a construction contract (or a subcontract of
such a construction contract), the provisions of the Ofice of Federal
Procurenent Policy Act (41 U S.C. 401 et seq.) and the regul ations
pronul gated under that Act, shall apply to a construction contract or
subcontract only to the extent that application of the provision is:

(i) Necessary to ensure that the contract nmay be carried out in a
sati sfactory manner;

(ii) Directly related to the construction activity; and

(1i1) Not inconsistent with the Act.

(2) Alist of the Federal requirenents that neet the requirenments of
t hi s paragraph shall be included in an attachnment to the contract under
negoti ati ons between the Secretary and the Indian tribe or tribal
or gani zati on.

(3) Except as provided in paragraph (b)(2) of this section, no
Federal law listed in section 105(3)(C (ii) of the Act or any other
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provi sion of Federal |aw (including an Executive order) relating to
acqui sition by the Federal governnent shall apply to a construction
contract that an Indian tribe or tribal organization enters into under
this Act, unless expressly provided in the | aw

(c) Provisions of a construction contract under this subpart shall
be liberally construed in favor of the contracting Indian tribe or
tribal organization.
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Subpart J--Construction

Sec. 900.116 Are negotiated fixed-price contracts treated the sane as
cost -rei nbursabl e contracts?

Yes, except that in negotiated fixed-price construction contracts,

appropriate clauses shall be negotiated to allocate properly the
contract risks between the governnment and the contractor.
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Subpart J--Construction

Sec. 900.117 Do these "“construction contract'' regulations apply to planning
servi ces?

(a) These regul ations apply to planning services contracts only as
provided in this section.

(1) The Indian tribe or tribal organization shall submt to the
Secretary for review and approval the POR docunents produced as a part
of a nodel contract under section 108 of the Act or under a construction
contract under this subpart.

(i) Wthin 60 days after receipt of the POR fromthe Indian tribe or
tribal organization for a project that has achieved priority ranking or
that is funded, the Secretary shall

(A) Approve the POR;

(B) Notify the Indian tribe or tribal organization of and nake
avai l abl e any objections to the POR that the Secretary may have; or

(C Notify the Indian tribe or tribal organization of the reasons
why the Secretary will be unable either to approve the POR or to notify
the Indian tribe or tribal organization of any objections within 60
days, and state the time within which the notification will be nade,
provided that the extended tinme shall not exceed 60 additional days.

(ii) Wthin a nmaxi num of 180 days after receipt of a POR from an
Indian tribe or tribal organization for a project that is not funded and
is not described in paragraph (a)(1)(i) of this section, the Secretary
shal | :

(A) Approve the POR, or

(B) Notify the Indian tribe or tribal organization of and nake
avai |l abl e any objections to the POR, or

(C Notify the Indian tribe or tribal organization of the reasons
why the Secretary will be unable either to approve the POR or to notify
the Indian tribe or tribal organization of any objections within 180
days, and state the time within which the notification will be nade,
provi ded that the extended tinme shall not exceed 60 additional days.
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(2) Any failure of the Secretary to act on a POR wthin the
applicable period required in paragraph (a)(1l) of this section wll be
deened a rejection of the POR and will authorize the comencenent of any
appeal as provided in section 110 of the Act, or, if a nodel agreenent
under section 108 of the Act is used, the disputes provision of that
agr eenent .

(3) If an Indian tribe or tribal organization elects to provide
pl anni ng services as part of a construction contract rather than under a
nodel agreenent as set out in section 108 of the Act, the regulations in
this subpart shall apply.

(b) The parties to the contract are encouraged to consult during the
devel opnent of the POR and foll owi ng subm ssion of the POR to the
Secretary.
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Subpart J--Construction

Sec. 900.118 Do these "“construction contract'' regulations apply to construction
managenent services?

No. Construction nmanagenent services may be contracted separately
under section 108 of the Act. Construction managenent services
consultants and/or Indian tribe or tribal organization enployees assi st
and advise the Indian tribe or tribal organization to inplenent
construction contracts, but have no contractual relationship with or
authority to direct construction contract subcontractors.

(a) If the Indian tribe or tribal organization chooses to contract
solely for construction managenent services, these services shall be
l[imted to:

(1) Coordination and exchange of information between the Indian
tribe or tribal organization and the Secretary;

(2) Review of work produced by the Secretary to determ ne conpliance
Wit h:

(1) The POR and design contract during the design stage; or

(i1) The project construction docunments during the construction
st age;

(3) Disputes shall be resolved in accordance with the disputes
cl ause of the CMS contract.

(b) If the Indian tribe or tribal organization conducts CVMS under
section 108 of the Act and the Indian tribe or tribal organization
contracts separately under this subpart for all or sone of the
activities in Sec. 900.110, the contracted activities shall be I[imted
t o:

(1) Coordination and exchange of information between the Indian
tribe or tribal organization and Secretary;

(2) Preparation of tribal or tribal organization construction
subcontract scope of work identification and subcontract preparation
and conpetitive selection of tribal or tribal organization construction
contract subcontractors;

(3) Review of work produced by tribal or tribal organization
construction subcontractors to determ ne conpliance wth:
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(i) The POR and the design contract during the design stage; or
(i1) The project construction docunents during the construction
st age.

http://frwebgate.access.gpo.gov/cgi-bin/get...25&PART=900&SECTION=118&YEAR=1999&TYPE=TEXT (2 of 2) [11/17/1999 10:23:39 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volume 1]

[ Revised as of April 1, 1999]

Fromthe U S. Government Printing Ofice via GPO Access
[l TE: 25CFR900. 119]

[ Page 901]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.119 To what extent shall the Secretary consult with affected Indian tribes
before spending funds for any construction project?

Bef ore spending any funds for a planning, design, construction, or
renovation project, whether subject to a conpetitive application and
ranki ng process or not, the Secretary shall consult with any Indian
tribe or tribal organization(s) that would be significantly affected by
the expenditure to determne and to follow tribal preferences to the
greatest extent feasible concerning: size, |location, type, and other
characteristics of the project.
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Subpart J--Construction

Sec. 900.120 How does an Indian tribe or tribal organization find out about a
construction project?

Wthin 30 days after the Secretary's allocation of funds for
pl anni ng phase, design phase, or construction phase activities for a
specific project, the Secretary shall notify, by registered mail with
return receipt in order to docunent mailing, the Indian tribe or triba
organi zation(s) to be benefitted by the availability of the funds for
each phase of a project. The Secretarial notice of fund allocation shal
of fer technical assistance in the preparation of a contract proposal.

(a) The Secretary shall, within 30 days after receiving a request
froman Indian tribe or tribal organization, furnish the Indian tribe or
tribal organization with all information available to

[[ Page 902]]

the Secretary about the project including, but not limted to:
construction drawi ngs, maps, engineering reports, design reports, plans
of requirenments, cost estimtes, environnental assessnents, or
environnental inpact reports and archeol ogi cal reports.

(b) An Indian tribe or tribal organization is not required to
request this information prior to submtting a notification of intent to
contract or a contract proposal.

(c) The Secretary shall have a continuing responsibility to furnish
i nformati on.
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Sec. 900.121 What happens during the preplanning phase and can an Indian tribe or
tribal organization performany of the activities involved in this process?

(a) The application and ranking process for developing a priority
listing of projects varies between agencies. There are, however, steps
in the selection process that are comon to nost sel ection processes. An
Indian tribe or tribal organization that wishes to secure a construction
proj ect should contact the appropriate agency to determ ne the specific
steps involved in the application and sel ecti on process used to fund
specific types of projects. When a priority process is used in the
sel ection of construction projects, the steps involved in the
application and ranking process are as foll ows:

(1) Application. The agency solicits applications fromlIndian tribes
or tribal organizations. In the request for applications, the Secretary
provi des specific information regarding the type of project to be
funded, the objective criteria that will be used to evaluate
applications, the points or weight that each criterion will be assigned,
and the tinme when applications are due. An Indian tribe or tribal
organi zation nay prepare the application (technical assistance fromthe
agency, within resources available, shall be provided upon request from
an Indian tribe or tribal organization) or nay rely upon the agency to
prepare the application.

(2) Ranking/Prioritization. The Secretary eval uates the applications
based on the criteria provided as part of the application preparation
process. The Secretary applies only criteria and weights assigned to
each criteria that were disclosed to the Indian tribe or triba
organi zation during the application stage. The applications are then
ranked in order fromthe application that best neets application
criteria to the application that |east neet the application criteria.

(3) Validation. Before final acceptance of a ranked application, the
i nformati on, such as denographic information, deficiency |evels reported
in application, the condition of existing facilities, and program
housi ng needs, is validated. During this process, additional information
may be devel oped by the Indian tribe or tribal organization in support
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of the original information or the Secretary nay designate a
representative of the Departnent to conduct an on-site review of the
i nformation contained in the application.

(b) [Reserved]
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Sec. 900.122 What does an Indian tribe or tribal organization do if it wants to
secure a construction contract?

(a) The Act establishes a special process for review and negoti ation
of proposals for construction contracts which is different than that for
ot her self-determ nation contract proposals. The Indian tribe or tribal
organi zation should notify the Secretary of its intent to contract.
After notification, the Indian tribe or tribal organization should
prepare its contract proposal in accordance with the sections of this
subpart. Wil e developing its construction contract proposal, the Indian
tribe or tribal organization can request technical assistance fromthe
Secretary. Not later than 30 days after receiving a request from an
I ndian tribe or tribal organization, the Secretary shall provide to the
Indian tribe or tribal organization all information avail able about the
construction project, including construction drawi ngs, maps, engineering
reports, design reports, plans of requirenents, cost estimates,
envi ronnental assessnents, or environnental inpact reports, and
archaeol ogi cal reports. The responsibility of the Secretary to furnish
this information shall be a continuing one.

(b) At the request of the Indian tribe or tribal organization and
before finalizing its construction contract proposal, the Secretary
shal|l provide for a

[[ Page 903]]

precontract negotiation phase during the devel opnent of a contract
proposal. Wthin 30 days the Secretary shall acknow edge recei pt of the
proposal and, if requested by the Indian tribe or tribal organization,
shall confer with the Indian tribe or tribal organization to develop a
negoti ati on schedul e. The negoti ati on phase shall include, at a m ni rum

(1) The provision of technical assistance under section 103 of the
Act and paragraph (a) of this section;

(2) A joint scoping session between the Secretary and the Indian
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tribe or tribal organization to review all plans, specifications,

engi neering reports, cost estimates, and other information available to
the parties, for the purpose of identifying all areas of agreenent and
di sagreenent;

(3) An opportunity for the Secretary to revise plans, designs, or
cost estimates of the Secretary in response to concerns raised, or
i nformati on provided by, the Indian tribe or tribal organization;

(4) A negotiation session during which the Secretary and the |ndian
tribe or tribal organization shall seek to develop a nutually agreeable
contract proposal; and

(5) Upon the request of the Indian tribe or tribal organization, the
use of alternative dispute resolution to resolve remaining areas of
di sagreenent under the dispute resolution provisions under subchapter |V
of chapter 5 of the United States Code.
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Subpart J--Construction

Sec. 900.123 What happens if the Indian tribe or tribal organization and the
Secretary cannot develop a nutually agreeable contract proposal ?

(a) If the Secretary and the Indian tribe or tribal organization are
unabl e to devel op a nutually agreeabl e construction contract proposal
under the procedures in Sec. 900.122, the Indian tribe or tribal
organi zation may submt a final contract proposal to the Secretary. Not
| ater than 30 days after receiving the final contract proposal, the
Secretary shall approve the contract proposal and award the contract,
unl ess, during the period the Secretary declines the proposal under
sections 102(a)(2) and 102(b) of the Act (including providing
opportunity for an appeal under section 102(b)).

(b) Whenever the Secretary declines to enter into a self-
determ nation contract or contracts under section 102(a)(2) of the Act,
the Secretary shall:

(1) State any objections to the contract proposal (as submitted by
the Indian tribe or tribal organization) in witing and provi de al
docunents relied on in making the declination decision within 20 days of
such decision to the Indian tribe or tribal organization;

(2) Provide assistance to the Indian tribe or tribal organization to
overcone the stated objections;

(3) Provide the Indian tribe or tribal organization with a hearing
on the record with the right to engage in full discovery relevant to any
issue raised in the matter and the opportunity for appeal on the
obj ections raised, under the regulations set forth in subpart L, except
that the Indian tribe or tribal organization nmay, in lieu of filing the
appeal, initiate an action in a Federal district court and proceed
directly under section 110(a) of the Act.
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Subpart J--Construction

Sec. 900.124 May the Indian tribe or tribal organization elect to use a grant in
l'ieu of a contract?

Yes. A grant agreenment or a cooperative agreenment nmay be used in
lieu of a contract under sections 102 and 103 of the Act when agreed to
by the Secretary and the Indian tribe or tribal organization. Under the
grant concept, the grantee will assune full responsibility and
accountability for design and construction performance within the
funding imtations. The grantee will nmanage and adm ni ster the work
with mniml involvenent by the governnent. The grantee will be expected
to have acceptabl e managenent systens for finance, procurenent, and
property. The Secretary may issue Federal construction guidelines and
manual s applicable to its construction prograns, and the governnent
shal |l accept tribal proposals for alternatives which are consistent with
or exceed Federal guidelines or manual s applicable to construction
pr ogr ans.

[[ Page 904]]
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Sec. 900.125 What shall a construction contract proposal contain?

(a) In addition to the full nanme, address, and tel ephone nunber of
the Indian tribe or tribal organization submtting the construction
proposal, a construction contract proposal shall contain descriptions of
the foll ow ng standards under which they propose to operate the
contract:

(1) The use of licensed and qualified architects;

(2) Applicable health and safety standards;

(3) Adherence to applicable Federal, State, |local, or tribal
bui | di ng codes and engi neeri ng standards;

(4) Structural integrity,

(5) Accountability of funds;

(6) Adequate conpetition for subcontracting under tribal or other
appl i cabl e | aw,

(7) The commencenent, performance, and conpl etion of the contract;

(8) Adherence to project plans and specifications (including any
appl i cabl e Federal construction guidelines and manual s and the Secretary
shal| accept tribal proposals for alternatives which are consistent with
or exceed Federal gquidelines or manual s applicable to construction
pr ograns) ;

(9) The use of proper naterials and wor kmanshi p;

(10) Necessary inspection and testing;

(11) Wth respect to the self-determ nation contract between the
Indian tribe or tribal organization and Federal governnent, a process
for changes, nodifications, stop work, and term nation of the work when
war r ant ed;

(b) In addition to provisions regarding the program standards |isted
in paragraph (a) of this section or the assurances listed in paragraph
(c) of this section, the Indian tribe or tribal organization shall also
include in its construction contract proposal the foll ow ng:

(1) In the case of a contract for design activities, this statenent,
" Construction docunents produced as part of this contract will be
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produced in accordance with the Program of Requirenents and/or Scope of
Wrk,'" and the POR and/or Scope of Wirk shall be attached to the
contract proposal. If tribal construction procedures, standards and

met hods (including national, regional, state, or tribal building codes
or construction industry standards) are consistent with or exceed
appl i cabl e Federal standards then the Secretary shall accept the
tribally proposed standards; and

(2) In the case of a contract for construction activities, this
statenent, "~ "The facility will be built in accordance with the
construction docunents produced as a part of design activities. The
proj ect docunments, including plans and specifications, are hereby
i ncorporated into this contract through this reference.'' If tribal
construction procedures, standards and nethods (including national,
regional, state, or tribal building codes or construction industry
standards) are consistent with or exceed applicabl e Federal standards
then the Secretary shall accept the tribally proposed standards; and

(3) Proposed nmethods to acconmpdate the responsibilities of the
Secretary provided in Sec. 900.131; and

(4) Proposed nmethods to acconmpdate the responsibilities of the
Indian tribe or tribal organization provided in Sec. 900. 130 unl ess
ot herwi se addressed in paragraph (a) of this section and m ni num st aff
gualifications proposed by the Indian tribe or tribal organization, if
any;

(5) A contract budget as described in Sec. 900.127; and

(6) A period of performance for the conduct of all activities to be
contract ed,

(7) A paynent schedul e as described in Sec. 900. 132,

(8) A statenent indicating whether or not the Indian tribe or tribal
organi zation has a CVMS contract related to this project;

(9) Current (unrevoked) authorizing resolutions in accordance with
Sec. 900.5(d) fromall Indian tribes benefitting fromthe contract
proposal ; and

(10) Any responsibilities, in addition to the Federal
responsibilities listed in Sec. 900.131, which the Indian tribe or
tribal organi zation proposes the Federal governnent performto assi st
with the conpletion of the scope of work;

(c) The Indian tribe or tribal organization will provide the
foll ow ng assurances in its contract proposal:

[[ Page 905]]

(1) If the Indian tribe or tribal organization elects not to take
title (pursuant to subpart |) to Federal property used in carrying out
the contract, ~ " The Indian tribe or tribal organization will not dispose
of, nodify the use of, or change the terns of the real property title,
or other interest in the site and facilities w thout perm ssion and
instructions fromthe awardi ng agency. The Indian tribe or tribal
organi zation will record the Federal interest in the title of real
property in accordance with awardi ng agency directives and wl | include
a covenant in the title of real property acquired in whole or in part
wi th Federal assistance funds to assure nondi scrimnation during the
useful life of the project''; and
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(2) """ The Indian tribe or tribal organization will conmply with the
Lead- Based Pai nt Poi soning Prevention Act (42 U S.C. 4801 et seq.)'
whi ch prohibits the use of |ead based paint in construction or
rehabilitation of residential structures;

(3) "The Indian tribe or tribal organization will conply, or has
al ready conplied, with the requirenents of titles Il and Il of the
Uni f orm Rel ocation Assistance and Real Property Acquisition Policies Act
of 1970 (Pub. L. 91-646),'' which provides for fair and equitable
treat nent of persons di splaced or whose property is acquired as a result
of Federal participation in purchases; and

(4) " "Except for work perfornmed by tribal or tribal organization
enpl oyees, the Indian tribe or tribal organization will conply, as
applicable, with the provisions of the Davis-Bacon Act (40 U S.C. 276¢C
and 18 U. S.C. 874),'' for Federally assisted construction subagreenents;

(5 "~ "The Indian tribe or tribal organization will conply with the
fl ood i nsurance purchase requi renents of section 102(a) of the Flood
Di saster Protection Act of 1973 (Pub. L. 93-234),'' which requires
recipients in a special flood hazard area to participate in the program
and to purchase flood insurance if the total cost of insurable
construction and acquisition is $10,000 or nore;

(6) "~ "The Indian tribe or tribal organization will conply with al
appli cabl e Federal environnental |aws, regulations, and Executive
O ders; "’

(7) " The Indian tribe or tribal organization will conply with the
WIld and Scenic Rivers Act of 1968 (16 U . S.C. 1271 et seq.) related to
protecting the conponents or potential conponents of the national wld
and scenic rivers system'

(8) " "The Indian tribe or tribal organization will assist the
awar di ng agency in assuring conpliance with section 106 of the National
Hi storic Preservation Act of 1966, as anended (16 U S.C. 470), EO 11593
(identification and preservation of historic properties), and the
Archaeol ogi cal and Historic Preservation Act of 1974 (16 U.S.C. 469a-1
et seq.)."’

(d) The Indian tribe or tribal organization and the Secretary w |
both make a good faith effort to identify any other applicable Federal
| aws, Executive Orders, or regulations applicable to the contract, share
themwi th the other party, and refer to themin the construction
contract. The parties will make a good faith effort to identify tribal
| aws, ordi nances, and resolutions which may affect either party in the
perfornmance of the contract.
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Subpart J--Construction

Sec. 900.126 Shall a construction contract proposal incorporate provisions of
Federal construction guidelines and manual s?

Each agency may provide or the Indian tribe or tribal organization
may request Federal construction guidelines and manual s for
consideration by the Indian tribe or tribal organization in the
preparation of its contract proposal. If tribal construction procedures,
st andards and net hods (including national, regional, State, or tribal
bui | di ng codes or construction industry standards) are consistent with
or exceed applicable Federal standards, the Secretary shall accept the
tribally proposed standards.
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Subpart J--Construction

Sec. 900.127 What can be included in the Indian tribe or tribal organization's
contract budget?

(a) The costs incurred will vary dependi ng on which phase (see
Sec. 900.112) of the construction process the Indian tribe or tribal
organi zation is conducting and the type of contract that will be used.
The total anmount awarded

[[ Page 906] ]

under a construction contract shall reflect an overall fair and
reasonabl e price to the parties (see Sec. 900.129).

(b) Costs for activities under this subpart that have not been
billed, allocated, or recovered under a contract issued under section
108 of the Act should be included.

(c) The Indian tribe or tribal organization's budget should include
the cost elenents that reflect an overall fair and reasonable price.
These costs include:

(1) The reasonable costs to the Indian tribe or tribal organization
of performng the contract, taking into consideration the terns of the
contract and the requirenments of the Act and any ot her applicable |aw,

(2) The costs of preparing the contract proposal and supporting cost
dat a;

(3) The costs associated with auditing the general and
adm ni strative costs of the Indian tribe or tribal organi zation
associ ated with the nmanagenent of the construction contract; and

(4) In cases where the Indian tribe or tribal organization is
submtting a fixed-price construction contract:

(i) The reasonable costs to the Indian tribe or tribal organization
for general adm nistration incurred in connection wth the project that
is the subject of the contract;

(ii) The ability of the contractor that carries out the construction
contract to nake a reasonable profit, taking into consideration the
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ri sks associated with carrying out the contract, |ocal market
condi tions, and other relevant considerations.

(d) In establishing a contract budget for a construction project,
the Secretary shall not be required to identify separately the
conponents described in paragraphs (c)(4)(i) and (c)(4)(ii) of this
secti on.

(e) The Indian tribe or tribal organization's budget proposal
i ncludes a detail ed budget breakdown for perform ng the scope of work
including a total "~ "not to exceed'' dollar anobunt with which to perform
t he scope of work. Specific budget line itens, if requested by the
Indian tribe or tribal organization, can include the follow ng:

(1) The administrative costs the Indian tribe or tribal organization
may i ncur including:

(i) Personnel needed to provide adm nistrative oversight of the
contract;

(1i) Travel costs incurred, both |ocal travel incurred as a direct
result of conducting the contract and renote travel necessary to review
project status with the Secretary;

(1ii) Meeting costs incurred while neeting with community residents
to devel op project docunents;

(iv) Fees to be paid to consultants, such as denographic
consultants, planning consultants, attorneys, accountants, and personnel
who wi |l provide construction managenent services;

(2) The fees to be paid to architects and engineers to assist in
preparing project docunents and to assist in oversight of the
construction process;

(3) The fees to be paid to devel op project surveys including
t opogr aphi cal surveys, site boundary descriptions, geotechnical surveys,
ar cheol ogi cal surveys, and NEPA conpliance, and;

(4) In the case of a contract to conduct project construction
activities, the fees to provide a part-tinme or full-time on-site
I nspector, depending on the terns of the contract, to nonitor
construction activities;

(5) In the case of a contract to conduct project construction
activities, project site devel opnent costs;

(6) In the case of a contract to conduct project construction
activities, project construction costs including those costs descri bed
in paragraph (c)(4), of this section;

(7) The cost of securing and installing noveabl e equi prment,

t el ecommuni cati ons and data processi ng equi prent, furnishings, including
wor ks of art, and special purpose equi prment when part of a construction
contract;

(8) A contingency anount for unantici pated conditions of the
construction phase of cost-reinbursable contracts. The anobunt of the
conti ngency provided shall be 3 percent of activities being contracted
or 50 percent of the available contingency funds, whichever is greater.
In the event provision of required contingency funds wll cause the
project to exceed avail abl e project

[[ Page 907]]

funds, the discrepancy shall be reconciled in accordance with
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Sec. 900.129(e). Any additional contingency funds for the construction
phase w Il be negotiated on an as-needed basis subject to the
avail ability of funds and the nature, scope, and conplexity of the
project. Any contingency for other phases will be negotiated on a
contract-by-contract basis. Unused contingency funds obligated to the
contract and remaining at the end of the contract will be considered
savi ngs.

(9) Oher costs incurred that are directly related to the conduct of
contract activities.
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Subpart J--Construction
Sec. 900.128 What funding shall the Secretary provide in a construction contract?

The Secretary shall provide an anmount under a construction contract
that reflects an overall fair and reasonable price to the parties. These
costs include:

(a) The reasonable costs to the Indian tribe or tribal organization
of performng the contract, taking into consideration the terns of the
contract and the requirenents of the Act and any ot her applicable |aw,

(b) The costs of preparing the contract proposal and supporting cost
data; and

(c) The costs associated with auditing the general and
adm ni strative costs of the tribal organization associated with the
managenent of the construction contract; and

(d) If the Indian tribe or tribal organization is submtting a
fi xed-price construction contract:

(1) The reasonable costs to the Indian tribe or tribal organization
for general administration incurred in connection with the project that
is the subject of the contract;

(2) The ability of the contractor that carries out the construction
contract to nmake a reasonable profit, taking into consideration the
ri sks associated with carrying out the contract, |ocal market
conditions, and other rel evant considerations including but not limted
to contingency.

(3) In establishing a contract budget for a construction project,
the Secretary is not required to identify separately the conponents
descri bed in paragraph (d) (1) and (d) (2) of this sections.
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Sec. 900.129 How do the Secretary and Indian tribe or tribal organization arrive at
an overall fair and reasonable price for the performance of a construction
contract?

(a) Throughout the contract award process, the Secretary and | ndian
tribe or tribal organization shall share all construction project cost
information available to themin order to facilitate reachi ng agreenent
on an overall fair and reasonable price for the project or part thereof.
In order to enhance this conmunication, the governnent's estinate of an
overal|l fair and reasonable price shall

(1) Contain a |evel of detail appropriate to the nature and phase of
the work and sufficient to allow conparisons to the Indian tribe or
tribal organization's estinate;

(2) Be prepared in a format coordinated with the Indian tribe or
tribal organization; and

(3) Include the cost elenents contained in section 105(n) (4) of the
Act .

(b) The governnent's cost estinate shall be an independent cost
estimate based on such information as the foll ow ng:

(1) Prior costs to the governnent for simlar projects adjusted for
conparison to the target location, typically in unit costs, such as
dol I ars per pound, square neter cost of building, or other unit cost
that can be used to nake a conpari son;

(2) Actual costs previously incurred by the Indian tribe or tribal
organi zation for simlar projects;

(3) Published price lists, to include regional adjustnent factors,
for materials, equipnent, and |abor; and

(4) Projections of inflation and cost trends, including projected
changes such as | abor, material, and transportation costs.

(c) The Secretary shall provide the initial government cost estinmate
to the Indian tribe or tribal organization and nake appropriate
revi sions based on concerns raised or information provided by the Indian
tribe or tribal organization. The Secretary and the Indian tribe or
tribal organization shall continue to revise, as appropriate, their
respective cost estimates based on
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changed or additional information such as the follow ng:

(1) Actual subcontract bids;

(2) Changes in inflation rates and market conditions, including
| ocal market conditions;

(3) Cost and price anal yses conducted by the Secretary and the
Indian tribe or tribal organization during negotiations;

(4) Agreed-upon changes in the size, scope and schedul e of the
construction project; and

(5) Agreed-upon changes in project plans and specifications.

(d) Considering all of the information available, the Secretary and
the Indian tribe or tribal organization shall negotiate the anount of
the construction contract. The objective of the negotiations is to
arrive at an anount that is fair under current market conditions and
reasonable to both the governnment and the Indian tribe or tribal
organi zation. As a result, the agreenent does not necessarily have to be
in strict conformance with either party's cost estinmate nor does
agreenent have to be reached on every el enment of cost, but only on the
overall fair and reasonable price of each phase of the work included in
t he contract.

(e) If the fair and reasonable price arrived at under paragraph (d)
of this section would exceed the anmount available to the Secretary,

t hen:

(1) If the Indian tribe or tribal organization elects to submt a
final proposal, the Secretary may decline the proposal under section
105(m (4) (O (v) of the Act or if the contract has been awarded, dispute
the matter under the Contract Disputes Act; or

(2) If requested by the Indian tribe or tribal organization:

(i) The Indian tribe or tribal organization and the Secretary may
jointly explore nethods of expandi ng the avail able funds through the use
of contingency funds, advance paynents in accordance with Sec. 900. 132,
rebudgeting, or seeking additional appropriations; or

(ii1) The Indian tribe or tribal organization nmay el ect to propose a
reduction in project scope to bring the project price within available
funds; or

(iii) The Secretary and Indian tribe or tribal organization may
agree that the project be executed in phases.
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Sec. 900.130 Wiat role does the Indian tribe or tribal organization play during the
performance of a self-determ nation construction contract?

(a) The Indian tribe or tribal organization is responsible for the
successful conpletion of the project in accordance with the approved
contract docunents.

(b) If the Indian tribe or tribal organization is contracting to
perform desi gn phase activities, the Indian tribe or tribal organization
shall have the follow ng responsibilities:

(1) The Indian tribe or tribal organization shall subcontract with
or provide the services of licensed and qualified architects and ot her
consultants needed to acconplish the self-determ nation construction
contract.

(2) The Indian tribe or tribal organization shall adm nister and
di sburse funds provided through the contract in accordance with subpart
F, Sec. 900.42 through Sec. 900.45 and inplenent a property nmanagenent
systemin accordance with subpart F, Sec. 900.51 through Sec. 900. 60.

(3) The Indian tribe or tribal organization shall direct the
activities of project architects, engineers, and other project
consultants, facilitate the flow of information between the Indian tribe
or tribal organization and its subcontractors, resolve di sputes between
the Indian tribe or tribal organization and its subcontractors or
between its subcontractors, and nonitor the work produced by its
subcontractors to ensure conpliance with the POR

(4) The Indian tribe or tribal organization shall direct the work of
its subcontractors so that work produced is provided in accordance with
the contract budget and contract performance period as negoti at ed
bet ween and agreed to by the parties.

(5) The Indian tribe or tribal organization shall provide the
Secretary with an opportunity to review and provide witten coments on
the project plans and specifications only at the concept phase, the
schemati ¢ phase (or the prelimnary design), the design devel opnent
phase, and the final construction

[ [ Page 909]]
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docunment s phase and approve the project plans and specifications for
general conpliance with contract requirenents only at the schematic
phase (or the prelimnary design) and the final construction docunents
phase or as otherw se negoti at ed.

(6) The Indian tribe or tribal organization shall provide the
Secretary with the plans and specifications after their final review so,
i f needed, the Secretary may obtain an i ndependent governnent cost
estimate in accordance with Sec. 900.131(b)(4) for the construction of
t he project.

(7) The Indian tribe or tribal organization shall retain project
records and design docunents for a mninmmof 3 years follow ng
conpl etion of the contract.

(8) The Indian tribe or tribal organization shall provide progress
reports and financial status reports quarterly, or as negotiated, that
contain a narrative of the work acconplished, including but not Iimted
to descriptions of contracts, major subcontracts, and nodifications
i npl enented during the report period and A/E service deliverables, the
percentage of the work conpleted, a report of funds expended during the
reporting period, and total funds expended for the project. The Indian
tribe or tribal organization shall also provide copies, for the
information of the Secretary, of an initial work and paynent schedul e
and updates as they may occur.

(c) If the Indian tribe or tribal organization is contracting to
perform project construction phase activities, the Indian tribe or
tribal organization shall have the follow ng responsibilities:

(1) The Indian tribe or tribal organization shall subcontract with
or provide the services of licensed and qualified architects and ot her
consultants as needed to acconplish the self-determ nation construction
contract.

(2) The Indian tribe or tribal organization shall adm nister and
di spense funds provided through the contract in accordance with subpart
F, Sec. 900.42 through Sec. 900.45 and inplement a property managenent
systemin accordance with subpart F, Sec. 900.51 through Sec. 900. 60.

(3) The Indian tribe or tribal organization shall subcontract with
or provide the services of construction contractors or provide its own
forces to conduct construction activities in accordance with the project
constructi on docunents or as otherw se negoti ated between and agreed to
by the parties.

(4) The Indian tribe or tribal organization shall direct the
activities of project architects, engineers, construction contractors,
and ot her project consultants, facilitate the flow of information
between the Indian tribe or tribal organization and its subcontractors,
resol ve disputes between itself and its subcontractors or between its
subcontractors, and nonitor the work produced by its subcontractors to
assure conpliance with the project plans and specifications.

(5) The Indian tribe or tribal organization shall manage or provide
for the managenent of day-to-day activities of the contract including
t he i ssuance of construction change orders to subcontractors except
that, unless the Secretary agrees:

(i) The Indian tribe or tribal organization may not issue a change
order to a construction subcontractor that will cause the Indian tribe
or tribal organization to exceed its self-determ nation contract budget;

(ii) The Indian tribe or tribal organization may not issue a change
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order to a construction subcontractor that will cause the Indian tribe
or tribal organization to exceed the performance period in its self-
determ nation contract budget; or

(iii) The Indian tribe or tribal organization nmay not issue to a
construction subcontractor a change order that is a significant
departure fromthe scope or objective of the project.

(6) The Indian tribe or tribal organization shall direct the work of
its subcontractors so that work produced is provided in accordance with
the contract budget and performance period as negotiated between and
agreed to by the parties.

(7) The Indian tribe or tribal organization shall provide to the
Secretary progress and financial status reports.

(i) The reports shall be provided quarterly, or as negotiated, and
shal |

[ [ Page 910]]

contain a narrative of the work acconplished, the percentage of the work
conpl eted, a report of funds expended during the reporting period, and
total funds expended for the project.

(ii) The Indian tribe or tribal organization shall also provide
copies, for the information of the Secretary, of an initial schedul e of
val ues and updates as they may occur, and an initial construction
schedul e and updates as they occur.

(8) The Indian tribe or tribal organization shall maintain on the
job-site or project office, and nmake available to the Secretary during
monitoring visits: contracts, nmajor subcontracts, nodifications,
constructi on docunents, change orders, shop draw ngs, equipnment cut
sheets, inspection reports, testing reports, and current redline
dr awi ngs.

(d) Upon conpletion of the project, the Indian tribe or tribal
organi zation shall provide to the Secretary a reproduci bl e copy of the
record plans and a contract cl oseout report.

(e) For cost-reinbursable projects, the Indian tribe or tribal
organi zation shall not be obligated to continue performnce that
requi res an expenditure of nore funds than were awarded under the
contract. If the Indian tribe or tribal organization has a reason to
believe that the total anmount required for performance of the contract
wi Il be greater than the anmount of funds awarded, it shall provide
reasonabl e notice to the Secretary. If the Secretary does not increase
t he ambunt of funds awarded under the contract, the Indian tribe or
tribal organization may suspend perfornmance of the contract until
sufficient additional funds are awarded.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.131 Wiat role does the Secretary play during the performance of a
sel f-determ nati on construction contract?

(a) If the Indian tribe or tribal organization is contracting solely
to performconstructi on managenent services either under this subpart or
section 108 of the Act, the Secretary has the foll ow ng
responsibilities:

(1) The Secretary is responsible for the successful conpletion of
the project in accordance with the approved contract docunents. In
fulfilling those responsibilities, the Secretary shall consult with the
Indian tribe or tribal organization on a regular basis as agreed to by
the parties to facilitate the exchange of information between the |ndian
tribe or tribal organization and Secretary;

(2) The Secretary shall provide the Indian tribe or tribal
organi zation with regular opportunities to review work produced to
determ ne conpliance with the foll ow ng docunents:

(i) The POR, during the conduct of design phase activities. The
Secretary shall provide the Indian tribe or tribal organization with an
opportunity to review the project construction docunents at the concept
phase, the schematic phase, the design devel opnent phase, and the final
construction docunents phase, or as otherw se negotiated. Upon receipt
of project construction docunents for review, the Indian tribe or tribal
organi zation shall not take nore than 21 days to nmake available to the
Secretary any comrents or objections to the construction docunents as
submtted by the Secretary. Resolution of any conments or objections
shall be in accordance with di spute resolution procedures as agreed to
by the parties and contained in the contract; or

(ii) The project construction docunents, during conduct of the
construction phase activities. The Indian tribe or tribal organization
shall have the right to conduct nonthly or critical mlestone on-site
nmonitoring visits or as negotiated wth the Secretary;

(b) If the Indian tribe or tribal organization is contracting to
perform desi gn and/or construction phase activities, the Secretary shal
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have the follow ng responsibilities:

(1) In carrying out the responsibilities of this section, and
specifically in carrying out review, comment, and approval functions
under this section, the Secretary shall provide for full tribal
participation in the decision making process and shall honor tri bal
preferences and recommendations to the greatest extent feasible. This
i ncludes pronptly notifying the Indian tribe or tribal organization of
any concerns or issues in witing that may | ead to di sapproval, neeting
with the Indian tribe

[[ Page 911]]

or tribal organization to discuss these concerns and issues and to share
rel evant infornmation and docunents, and making a good faith effort to
resolve all issues and concerns of the Indian tribe or tribal

organi zation. The tine allowed for Secretarial review, comment, and
approval shall be no nore than 21 days per review unless a different
time period is negotiated and specified in individual contracts. The 21-
day tinme period may be extended if the Indian tribe or tribal

organi zation agrees to the extension in witing. Disagreenents over the
Secretary's decisions in carrying out these responsibilities shall be
handl ed under subpart N governing contract disputes under the Contract
D sputes Act.

(2) To the extent the construction project is subject to NEPA or
ot her environnental |aws, the appropriate Secretary shall nake the final
determ nation under such laws. Al other environnentally rel ated
functions are contractible.

(3) If the Indian tribe or tribal organization conducts planning
activities under this subpart, the Secretary shall review and approve
final planning docunents for the project to ensure conpliance with
appl i cabl e pl anni ng standards.

(4) When a contract or portion of a contract is for project
construction activities, the Secretary may rely on the Indian tribe or
tribal organization's cost estimate or the Secretary nmay obtain an
i ndependent government cost estimate that is derived fromthe final
proj ect plans and specifications. The Secretary shall obtain the cost
estimate, if any, within 90 days or |less of receiving the final plans
and specifications fromthe Indian tribe or tribal organization and
shal |l provide all supporting docunmentation of the independent cost
estimate to the Indian tribe or tribal organization within the 90 day
time [imt.

(5) If the contracted project involves design activities, the
Secretary shall have the authority to review for general conpliance with
the contract requirenments and provide witten conments on the project
pl ans and specifications only at the concept phase, the schenmatic phase,
t he desi gn devel opnent phase and the final construction docunents phase,
and approve for general conpliance with contract requirenents the
project plans and specifications only at the schemati c phase and the
final construction docunents phase or as otherw se negoti at ed.

(6) If the contracted project involves design activities, the
Secretary reserves a royalty-free, nonexclusive, and irrevocable |icense
to reproduce, publish or otherw se use, for Federal governnment purposes:
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(i) The copyright in any work devel oped under a contract or
subcontract of this subpart; and

(ii) Any rights of copyright to which an Indian tribe or tribal
organi zation or a tribal subcontractor purchases ownership through this
contract.

(7) Changes that require an increase to the negotiated contract
budget or an increase in the negotiated perfornmance period or are a
significant departure fromthe scope or objective of the project shal
requi re approval of the Secretary.

(8) Review and conmment on specific shop drawi ngs as negoti ated and
specified in individual contracts.

(9) The Secretary may conduct nonthly on-site nonitoring visits, or
alternatively if negotiated with the Indian tribe or tribal
organi zation, critical mlestone on-site nonitoring visits.

(10) The Secretary retains the right to conduct final project
i nspections jointly with the Indian tribe or tribal organization and to
accept the building or facility. If the Secretary identifies problens
during final project inspections the information shall be provide to the
Indian tribe or tribal organization and shall be limted to itens that
are materially nonconpliant.

(11) The Secretary can require an Indian tribe or tribal
organi zation to suspend work under a contract in accordance with this
par agraph. The Secretary nmay suspend a contract for no nore than 30 days
unl ess the Indian tribe or tribal organization has failed to correct the
reason(s) for the suspension or unless the cause of the suspension
cannot be resolved through either the efforts of the Secretary or the
Indian tribe or tribal organization.

(i) The followi ng are reasons the Secretary may suspend work under a
sel f -
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determ nation contract for construction:

(A) Differing site conditions encountered upon commencenent of
construction activities that inpact health or safety concerns or shal
require an increase in the negotiated project budget;

(B) The Secretary discovers materially non-conpliant work;

(© Funds allocated for the project that is the subject of this
contract are rescinded by Congressional action; or

(D) O her Congressional actions occur that materially affect the
subject matter of the contract.

(iti1) If the Secretary wi shes to suspend the work, the Secretary
shall first provide witten notice and an opportunity for the Indian
tribe or tribal organization to correct the problem The Secretary nay
direct the Indian tribe or tribal organization to suspend tenporarily
wor k under a contract only after providing a m ni numof 5 working days'
advance witten notice to the Indian tribe or tribal organization
describing the nature of the performance deficiencies or inmnent
safety, health or environnmental issues which are the cause for
suspendi ng t he worKk.

(ii1) The Indian tribe or tribal organization shall be conpensated
for reasonable costs, including but not limted to overhead costs,
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i ncurred due to any suspension of work that occurred through no fault of
the Indian tribe or tribal organization.

(iv) Disputes arising as a result of a suspension of the work by the
Secretary shall be subject to the Contract Di sputes Act or any other
alternative dispute resol ution nmechani smas negoti ated between and
agreed to by the parties and contained in the contract.

(12) The Secretary can termnate the project for cause in the event
non-conpliant work is not corrected through the suspension process
specified in paragraph (11) of this section.

(13) The Secretary retains authority to termnate the project for
conveni ence for the foll ow ng reasons:

(i) Term nation for convenience is requested by the Indian tribe or
tribal organization;

(ii) Term nation for convenience is requested by the Secretary and
agreed to by the Indian tribe or tribal organization;

(i1ii) Funds allocated for the project that is the subject of the
contract are rescinded by Congressional action;

(iv) Oher Congressional actions take place that affect the subject
matter of the contract;

(v) If the Secretary termnates a self-determ nation construction
contract for convenience, the Secretary shall provide the Indian tribe
or tribal organization 21 days advance witten notice of intent to
term nate a contract for convenience; or

(vi) The Indian tribe or tribal organization shall be conpensated
for reasonable costs incurred due to termnation of the contract.
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CHAPTER V- - BUREAU CF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.132 Once a contract and/or grant is awarded, how will the Indian tribe or
tribal organization receive paynents?

(a) A schedul e for advance paynents shall be devel oped based on
progress, need, and other considerations in accordance with applicable
| aw. The paynment schedul e shall be negotiated by the parties and
included in the contract. The paynent schedul e may be adjusted as
negoti ated by the parties during the course of the project based on
progress and need.

(b) Paynents shall be nmade to the Indian tribe or triba
organi zati on according to the paynment schedule contained in the
contract. If the contract does not provide for the |l ength of each
al l ocation period, the Secretary shall nmake paynents to the Indian tribe
or tribal organization at |east quarterly. Each allocation shall be
adequate to provide funds for the contract activities anticipated to be
conducted during the allocation period, except that:

(1) The first allocation nay be greater than subsequent allocations
and include nobilization costs, and contingency funds described in
Sec. 900.128(e)(8); and

(2) Any allocation may include funds for paynent for materials that
wi || be used during subsequent allocation periods.

(c) The Indian tribe or tribal organization nmay propose a schedul e
of paynent anobunts neasured by tine or
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nmeasured by phase of the project (e.g., planning, design, construction).
(d) The anount of each paynent allocation shall be stated in the
Indian tribe or tribal organization's contract proposal. Upon award of
the contract, the Secretary shall transfer the amount of the first
allocation to the Indian tribe or tribal organization within 21 days
after the date of contract award. The second allocation shall be nade
not later than 7 days before the end of the first allocation period.
(e) Not later than 7 days before the end of each subsequent
al l ocation period after the second allocation, the Secretary shal
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transfer to the Indian tribe or tribal organization the anmount for the
next allocation period, unless the Indian tribe or tribal organization
is delinquent in subm ssion of allocation period progress reports and
financial reports or the Secretary takes action to suspend or term nate
the contract in accordance with Sec. 900.131(b)(11),

Sec. 900.131(b)(12), or Sec. 900.131(b)(13).
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.133 Does the declination process or the Contract Dispute Act apply to
construction contract anendnents proposed either by an Indian tribe or triba
organi zation or the Secretary?

The Contract Disputes Act generally applies to such anendnents.
However, the declination process and the procedures in Sec. 900.122 and
Sec. 900. 123 apply to the proposal by an Indian tribe or tribal
organi zati on when the proposal is for a new project, a new phase or
di screet stage of a phase of a project, or an expansion of a project
resulting froman additional allocation of funds by the Secretary under
Sec. 900. 120.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.134 At the end of a self-determ nation construction contract, what happens
to savings on a cost-reinbursenent contract?

The savings shall be used by the Indian tribe or tribal organization
to provide additional services or benefits under the contract.
Unexpended conti ngency funds obligated to the contract, and renaining at
the end of the contract, are savings. No further approval or justifying
docunentation by the Indian tribe or tribal organization shall be
requi red before expenditure of funds.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction
Sec. 900.135 May the tine franes for action set out in this subpart be reduced?

Yes. The tinme frames in this subpart are intended to be nmaxi mum
times and may be reduced based on urgency and need, by agreenent of the
parties. If the Indian tribe or tribal organization requests reduced
tinme frames for action due to unusual or special conditions (such as
[imted construction periods), the Secretary shall make a good faith
effort to accommodate the requested tine franes.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.136 Do tribal enployment rights ordinances apply to construction contracts
and subcontracts?

Yes. Tribal enploynent rights ordi nances do apply to construction

contracts and subcontracts pursuant to section 7(b) and section 7(c) of
t he Act.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart J--Construction

Sec. 900.137 Do all provisions of the other subparts apply to contracts awarded
under this subpart?

Yes, except as otherw se provided in this subpart and unl ess
excluded as follows: programmatic reports and data requirenents,
reassunption, contract review and approval process, contract proposal
contents, and Sec. 900.150 (d) and (e) of these regul ations.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart K--Waiver Procedures

Sec. 900.140 Can any provision of the regulations under this part be wai ved?

Yes. Upon the request of an Indian tribe or tribal organization, the
Secretary shall waive any provision of these regulations, including any
cost principles adopted by the regulations under this part, if the
Secretary finds that granting the waiver is either in the best interest
of the Indians served by the contract, or is consistent with the
policies of the Act and is not contrary to statutory | aw.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart K--Waiver Procedures
Sec. 900.141 How does an Indian tribe or tribal organization get a waiver?
To obtain a waiver, an Indian tribe or tribal organization shal
submt a witten request to the Secretary identifying the regulation to
be wai ved and
[[ Page 914]]
the basis for the request. The Indian tribe or tribal organization shal
explain the intended effect of the waiver, the inpact upon the Indian

tribe or tribal organization if the waiver is not granted, and the
specific contract(s) to which the waiver wll apply.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=141&YEAR=1999& TYPE=TEXT [11/17/1999 10:31:02 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]
[Title 25, Vol une 1]
[ Revised as of April 1, 1999]
Fromthe U S. CGovernnment Printing Ofice via GPO Access
[CTE: 25CFR900. 142]
[ Page 914]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart K--Waiver Procedures

Sec. 900.142 Does an Indian tribe or tribal organization's waiver request have to be
included in an initial contract proposal ?

No. Although a waiver request may be included in a contract
proposal, it can also be submtted separately.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart K--Waiver Procedures
Sec. 900.143 How is a waiver request processed?
The Secretary shall approve or deny a waiver within 90 days after
the Secretary receives a witten wai ver request. The Secretary's
deci sion shall be in witing. If the requested waiver is denied, the

Secretary shall include in the decision a full explanation of the basis
for the decision.
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Subpart K--Waiver Procedures

Sec. 900. 144 What happens if the Secretary nakes no decision within the 90-day
peri od?

The wai ver request is deened approved.
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Subpart K--Waiver Procedures
Sec. 900.145 On what basis nmay the Secretary deny a waiver request?

Consi stent with section 107(e) of the Act, the Secretary may only
deny a wai ver request based on a specific witten finding. The finding
must clearly denonstrate (or be supported by controlling | egal
authority) that if the waiver is granted:

(a) The service to be rendered to the Indian beneficiaries of the
particul ar programor function to be contracted will not be
satisfactory;

(b) Adequate protection of trust resources is not assured,

(c) The proposed project or function to be contracted for cannot be
properly conpl eted or mai ntai ned by the proposed contract;

(d) The amount of funds proposed under the contract is in excess of
the applicable funding | evel for the contract, as determ ned under
section 106(a) of the Act; or

(e) The program function, service, or activity (or portion of it)
that is the subject of the proposal is beyond the scope of prograns,
functions, services, or activities that are contracti bl e under the Act
because the proposal includes activities that cannot lawfully be carried
out by the contractor.
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Subpart K--Waiver Procedures
Sec. 900.146 |s technical assistance available for waiver requests?
Yes. Techni cal assistance is available as provided in Sec. 900.7 to

prepare a wai ver request or to overcone any stated objection which the
Secretary m ght have to the request.
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Subpart K--Waiver Procedures
Sec. 900. 147 Wat appeal rights are avail abl e?

If the Secretary denies a waiver request, the Indian tribe or tribal
organi zation has the right to appeal the decision and request a hearing
on the record under the procedures for hearings and appeal s contained in
subpart L of these regulations. Alternatively, the Indian tribe or
tribal organization may sue in Federal district court to challenge the
Secretary's action.
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ACT--Tabl e of Contents

Subpart K--Waiver Procedures

Sec. 900.148 How can an Indian tribe or tribal organization secure a determ nation
that a law or regul ati on has been superseded by the Indian Self-
Determ nation Act, as specified in section 107(b) of the Act?

Any Indian tribe or tribal organization may at any tinme submt a
request to the Secretary for a determ nation that any |aw or regul ation
has been superseded by the Act and that the |law has no applicability to
any contract or proposed contract under the Act. The Secretary is
required to provide an initial decision on such a request within 90 days
after receipt. If such a request is denied, the Indian tribe or triba
organi zati on may appeal under subpart L of these regulations. The
Secretary shall provide notice of each determ nati on nade under this
subpart to all Indian tribes and tribal organizations.
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Subpart L--Appeals

Sec. 900. 150 What decisions can an Indian tribe or tribal organization appeal under
this subpart?

Appeal s O her Than Energency Reassunption and Suspensi on, Wthhol ding or
Del ay i n Paynent

(a) A decision to decline to award a self-determ nation contract, or
a portion thereof, under section 102 of the Act;

(b) A decision to decline to award a construction contract, or a
portion thereof, under sections 105(m and 102 of the Act;

(c) A decision to decline a proposed anendnent to a self-
determ nation contract, or a portion thereof, under section 102 of the
Act ;

(d) A decision not to approve a proposal, in whole or in part, to
redesi gn a program

(e) A decision to rescind and reassune a self-determ nation
contract, in whole or in part, under section 109 of the Act except for
emer gency reassunpti ons;

(f) A decision to refuse to waive a regul ation under section 107(e)
of the Act;

(g) A disagreenent between an Indian tribe or tribal organization
and the Federal governnent over proposed reporting requirenents;

(h) A decision to refuse to allow an Indian tribe or triba
organi zation to convert a contract to mature status, under section 4(h)
of the Act;

(i) Al other appeal able pre-award deci sions by a Federal official
as specified in these regul ati ons, whether an official of the Departnent
of the Interior or the Departnent of Health and Human Services; or

(j) Adecision relating to a request for a determ nation that a | aw
or regul ation has been superseded by the Act.
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Subpart L--Appeal s
Sec. 900.151 Are there any appeals this subpart does not cover?

Thi s subpart does not cover:

(a) Disputes which arise after a self-determ nation contract has
been awar ded, or energency reassunption of self-determ nation contracts
or suspension of paynents under self-determ nation contracts, which are
covered under Sec. 900.170 through Sec. 900.176 of these regul ations.

(b) O her post-award contract disputes, which are covered under
subpart N.

(c) Denials under the Freedom of Information Act, 5 U S C 552,
whi ch may be appeal ed under 43 CFR 2 for the Departnment of the Interior
and 45 CFR 5 for the Departnent of Health and Human Services; and

(d) Decisions relating to the award of discretionary grants under
section 103 of the Act, which may be appeal ed under 25 CFR 2 for the
Departnent of the Interior, and under 45 CFR 5 for the Departnent of
Heal t h and Hurman Servi ces.
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Subpart L--Appeals

Sec. 900. 152 How does an Indian tribe or tribal organization know where and when to
file its appeal from decisions nmade by agencies of DO or DHHS?

Every decision in any of the ten areas |isted above shall contain
i nformation which shall tell the Indian tribe or tribal organization
where and when to file the Indian tribe or tribal organization's appeal.
Each decision shall include the follow ng statenent:

Wthin 30 days of the receipt of this decision, you may request an
i nformal conference under 25 CFR 900. 154, or appeal this decision under
25 CFR 900. 158 to the Interior Board of Indian Appeals (IBlIA). Should
you decide to appeal this decision, you nmay request a hearing on the
record. An appeal to the IBIA under 25 CFR 900. 158 shall be filed with
the I1BIA by certified mail or by hand delivery at the foll ow ng address:
Board of Indian Appeals, U S. Departnent of the Interior, 4015 WI son
Boul evard, Arlington, VA 22203. You shall serve copies of your Notice of
Appeal on the Secretary and on the official whose decision is being
appeal ed. You shall certify to the IBIA that you have served these
copi es.
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Subpart L--Appeals

Sec. 900.153 Does an Indian tribe or tribal organization have any options besides an
appeal ?

Yes. The Indian tribe or tribal organization may request an infornal
conference. An informal conference is a way to resolve issues as quickly
as possible, without the need for a fornmal hearing. The Indian tribe or
tribal organization may al so choose to sue in U S. District Court under
section 102(b)(3) and section 110(a) of the Act.
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Subpart L--Appeal s

Sec. 900. 154 How does an Indian tribe or tribal organization request an infornal
conf erence?

The Indian tribe or tribal organization shall file its request for
an informal conference with the office of the person whose decision it
Is appealing, within 30 days of the day it receives the decision. The
Indian tribe or tribal organization nmay either hand-deliver the request

for an informal conference to that person's office, or mail it by
certified mail, return receipt requested. If the Indian tribe or tribal
organi zation mails the request, it will be considered filed on the date

the Indian tribe or tribal organization mailed it by certified nail.
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Subpart L--Appeal s
Sec. 900.155 How is an infornal conference hel d?

(a) The informal conference shall be held within 30 days of the date
t he request was received, unless the Indian tribe or tribal organization
and the authorized representative of the Secretary agree on anot her
dat e.

(b) If possible, the informal conference will be held at the Indian
tribe or tribal organization's office. If the nmeeting cannot be held at
the Indian tribe or tribal organization's office and is held nore than
fifty mles fromits office, the Secretary shall arrange to pay
transportation costs and per diemfor incidental expenses to allow for
adequat e representation of the Indian tribe or tribal organization.

(c) The informal conference shall be conducted by a designated
representative of the Secretary.

(d) Only people who are the designated representatives of the Indian
tribe or tribal organization, or authorized by the Secretary of Health
and Human Services or by the appropriate agency of the Departnent of the
Interior, are allowed to nmake presentations at the informal conference.
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Subpart L--Appeal s
Sec. 900. 156 Wiat happens after the informal conference?

(a) Wthin 10 days of the informal conference, the person who
conducted the informal conference shall prepare and mail to the |Indian
tribe or tribal organization a witten report which summarizes what
happened at the informal conference and a recommended deci si on.

(b) Every report of an informal conference shall contain the
foll owi ng | anguage:

Wthin 30 days of the receipt of this recommended deci sion, you may
file an appeal of the initial decision of the DO or DHHS agency wth
the Interior Board of Indian Appeals (I1BIA) under 25 CFR 900.157. You
may request a hearing on the record. An appeal to the IBIA under 25 CFR
900. 157 shall be filed with the IBIA by certified nail or hand delivery
at the follow ng address: Board of |ndian Appeals, U S. Departnent of
the Interior, 4015 WIson Boul evard, Arlington, VA 22203. You shal
serve copies of your Notice of Appeal on the Secretary and on the
of ficial whose decision is being appeal ed. You shall certify to the IBIA
t hat you have served these copies.
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Subpart L--Appeal s
Sec. 900.157 1Is the recommended deci sion always final?

No. If the Indian tribe or tribal organization is dissatisfied with
t he recomended decision, it may still appeal the initial decision
wi thin 30 days of receiving the recomended deci sion and the report of
the informal conference. If the Indian tribe or tribal organization does
not file a notice of appeal within 30 days, or before the expiration of
the extension it has received under Sec. 900.159, the recommended
deci si on becones final.
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Sec. 900.158 How does an Indian tribe or tribal organization appeal the initial
decision, if it does not request an informal conference or if it does not agree
with the recommended decision resulting fromthe inform
conf erence?

(a) If the Indian tribe or tribal organization decides to appeal, it
shall file a notice of appeal with the IBIA wthin 30 days of receiving
either the initial decision or the recommended deci sion.

(b) The Indian tribe or tribal organization may either hand-deliver

the notice of appeal to the IBIA or mail it by certified mail, return
recei pt requested. If the Indian tribe or tribal organization mails the
Notice of Appeal, it will be considered filed on the date the Indian
tribe or tribal organization nmailed it by certified nmail. The |ndian

tribe or tribal organization should nail the notice of appeal to: Board
of I ndian

[[ Page 917]]

Appeal s, U S. Departnent of the Interior, 4015 WI son Boul evard,
Arlington, VA 22203.

(c) The Notice of Appeal shall

(1) Briefly state why the Indian tribe or tribal organization thinks
the initial decision is wong;

(2) Briefly identify the issues involved in the appeal; and

(3) State whether the Indian tribe or tribal organization wants a
hearing on the record, or whether the Indian tribe or tribal
organi zation wants to waive its right to a hearing.

(d) The Indian tribe or tribal organization shall serve a copy of
t he notice of appeal upon the official whose decision it is appealing.
The Indian tribe or tribal organization shall certify to the IBIA that
it has done so.

(e) The authorized representative of the Secretary of Health and
Human Services or the authorized representative of the Secretary of the
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Interior will be considered a party to all appeals filed with the IBIA
under the Act.

http://frwebgate.access.gpo.gov/cgi-bin/get...25&PART=900&SECTION=158&YEAR=1999&TYPE=TEXT (2 of 2) [11/17/1999 10:35:31 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volume 1]

[ Revised as of April 1, 1999]

Fromthe U S. Government Printing Ofice via GPO Access
[Cl TE: 25CFR900. 159]

[ Page 917]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart L--Appeals

Sec. 900.159 May an Indian tribe or tribal organization get an extension of tinme to
file a notice of appeal ?

Yes. If the Indian tribe or tribal organization needs nore tine, it
can request an extension of tinme to file its Notice of Appeal within 60
days of receiving either the initial decision or the recommended
decision resulting fromthe informal conference. The request of the
Indian tribe or tribal organization shall be in witing, and shall give
a reason for not filing its notice of appeal within the 30-day tine
period. If the Indian tribe or tribal organization has a valid reason
for not filing its notice of appeal on tine, it may receive an extension
fromthe |BIA
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Subpart L--Appeal s

Sec. 900.160 What happens after an Indian tribe or tribal organization files an
appeal ?

(a) Wthin 5 days of receiving the Indian tribe or tribal
organi zation's notice of appeal, the IBIAw || decide whether the appeal
falls under Sec. 900.150(a) through Sec. 900.150(g). If so, the Indian
tribe or tribal organization is entitled to a hearing.

(1) If the IBIA determ nes that the appeal of the Indian tribe or
tribal organization falls under Sec. 900.150(h), Sec. 900.150(i), or
Sec. 900.150(j), and the Indian tribe or tribal organization has
requested a hearing, the IBIAw Il grant the request for a hearing
unl ess the IBIA determnes that there are no genui ne issues of materi al
fact to be resol ved.

(2) If the IBIA cannot nake that decision based on the information
included in the notice of appeal, the IBIA may ask for additional
statenents fromthe Indian tribe or tribal organization, or fromthe
appropri ate Federal agency. If the IBIA asks for nore statenents, it
will make its decision within 5 days of receiving those statenents.

(b) If the IBIA decides that the Indian tribe or tribal organization
is not entitled to a hearing or if the Indian tribe or tribal
organi zation has waived its right to a hearing on the record, the IBIA
will ask for the adm nistrative record under 43 CFR 4.335. The IBIA
shall tell the parties that the appeal will be considered under the
regul ations at 43 CFR 4, subpart D, except the case shall be docketed
i mredi ately, without waiting for the 20-day period described in 43 CFR
4. 336.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=160&YEAR=1999& TYPE=TEXT [11/17/1999 10:35:57 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[C TE: 25CFR900. 161]

[ Page 917-918]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart L--Appeal s
Sec. 900.161 How is a hearing arranged?

(a) If a hearing is to be held, the IBIAwIll refer the Indian tribe
or tribal organization's case to the Hearings Division of the Ofice of
Hearings and Appeals of the U S. Departnent of the Interior. The case
wi Il then be assigned to an Adm ni strative Law Judge (ALJ), appointed
under 5 U. S.C. 3105.

(b) Wthin 15 days of the date of the referral, the ALJ will hold a
pre-hearing conference, by telephone or in person, to decide whether an
evidentiary hearing is necessary, or whether it is possible to decide
t he appeal based on the witten record. At the pre-hearing conference
the ALJ will provide for:

(1) A briefing and di scovery schedul e;

(2) A schedule for the exchange of information, including, but not
limted to witness and exhibit lists, if an evidentiary hearing is to be
hel d;

(3) The sinplification or clarification of issues;

(4) The Iimtation of the nunber of expert w tnesses, or avoi dance
of simlar cumulative evidence, if an evidentiary hearing is to be held,;

[[ Page 918]]

(5) The possibility of agreenent disposing of all or any of the
i ssues in dispute; and
(6) Such other matters as may aid in the disposition of the appeal.
(c) The ALJ shall order a witten record to be nade of any
conference results that are not reflected in a transcript.
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Subpart L--Appeal s
Sec. 900.162 What happens when a hearing is necessary?

(a) The ALJ shall hold a hearing within 60 days of the date of the
order referring the appeal to the ALJ, unless the parties agree to have
the hearing on a | ater date.

(b) At |least 30 days before the hearing, the governnent agency shal
file and serve the Indian tribe or tribal organization wth a response
to the notice of appeal.

(c) If the hearing is held nore than 50 mles fromthe Indian tribe
or tribal organization's office, the Secretary shall arrange to pay
transportation costs and per diemfor incidental expenses to allow for
adequat e representation of the Indian tribe or tribal organization.

(d) The hearing shall be conducted in accordance wth the
Adm ni strative Procedure Act, 5 U S.C. 556.
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Subpart L--Appeal s

Sec. 900.163 What is the Secretary's burden of proof for appeals from decisions
under Sec. 900.150(a) through Sec. 900.150(g)?

For those appeals, the Secretary has the burden of proof (as
required by section 102(e)(1) of the Act) to establish by clearly
denmonstrating the validity of the grounds for declining the contract
pr oposal .
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Subpart L--Appeals

Sec. 900.164 Wiat rights do Indian tribes, tribal organizations, and the government
have during the appeal process?

Both the Indian tribe or tribal organization and the gover nnent
agency have the sane rights during the appeal process. These rights
i nclude the right to:

(a) Be represented by |egal counsel;

(b) Have the parties provide w tnesses who have know edge of the
rel evant issues, including specific witnesses with that know edge, who
are requested by either party;

(c) Cross-exam ne W tnesses;

(d) Introduce oral or docunentary evidence, or both;

(e) Require that oral testinony be under oath;

(f) Receive a copy of the transcript of the hearing, and copies of
all docunentary evidence which is introduced at the hearing;

(g) Conpel the presence of w tnesses, or the production of
docunents, or both, by subpoena at hearings or at depositions;

(h) Take depositions, to request the production of docunents, to
serve interrogatories on other parties, and to request adm ssions; and

(i) Any other procedural rights under the Adm nistrative Procedure
Act, 5 U S.C. 556.
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Subpart L--Appeal s
Sec. 900. 165 Wat happens after the hearing?

(a) Wthin 30 days of the end of the formal hearing or any post-
hearing briefing schedul e established by the ALJ, the ALJ shall send al
the parties a reconmmended decision, by certified mail, return receipt
request ed. The reconmmended deci sion shall contain the ALJ's findings of
fact and conclusions of |law on all the issues. The reconmended deci si on
shall also state that the Indian tribe or tribal organization has the
right to object to the recommended deci sion.

(b) If the appeal involves the Departnent of Health and Human
Servi ces, the recommended decision shall contain the foll ow ng
st at enent :

Wthin 30 days of the receipt of this recommended decision, you may
file an objection to the recommended decision with the Secretary of
Heal t h and Hurman Servi ces under 25 CFR 900. 165(b). An appeal to the
Secretary under 25 CFR 900. 165(b) shall be filed at the foll ow ng
address: Departnent of Health and Human Services, 200 |Independence Ave.
S.W, Washington, DC, 20201. You shall serve copies of your notice of
appeal on the official whose decision is being appeal ed. You shal
certify to the Secretary that you have served this copy. |If neither
party files an objection to the reconmended deci sion within 30 days, the
recomnmended decision will becone final.

(c) If the appeal involves the Departnment of the Interior, the
recomrended deci sion shall contain the follow ng statenent:

[[ Page 919]]
Wthin 30 days of the receipt of this recommended deci sion, you may
file an objection to the recommended decision with the Interior Board of

| ndi an Appeal s (I Bl A) under 25 CFR 900.165(c). An appeal to the IBIA
under 25 CFR 900.165(c) shall be filed at the foll ow ng address: Board
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of Indian Appeals, 4015 WIson Boul evard, Arlington, VA 22203. You shall
serve copies of your notice of appeal on the Secretary of the Interior,
and on the official whose decision is being appeal ed. You shall certify
to the IBIA that you have served these copies. If neither party files an
objection to the recomended decision wthin 30 days, the recomended
decision wll becone final.
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Subpart L--Appeal s
Sec. 900.166 |Is the recommended deci sion always final?

No. Any party to the appeal may file precise and specific witten
obj ections to the recommended deci sion, or any other comments, within 30
days of receiving the recommended deci sion. bjections shall be served
on all other parties. The recomended decision shall becone final 30
days after the Indian tribe or tribal organization receives the ALJ's
recommended decision, unless a witten statenent of objections is filed
with the Secretary of Health and Human Services or the IBIA during the
30-day period. If no party files a witten statenent of objections
wi thin 30 days, the recommended deci sion shall becone final.
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Subpart L--Appeal s

Sec. 900.167 If an Indian tribe or tribal organization objects to the reconmended
decision, what will the Secretary of Health and Human Services or the IBIA
do?

(a) The Secretary of Health and Human Services or the IBIA has 20
days fromthe date it receives any tinely witten objections to nodify,
adopt, or reverse the recomended decision. If the Secretary of Health
and Human Services or the IBIA does not nodify or reverse the
recomended deci sion during that tinme, the recommended deci sion
automatically becones final.

(b) When review ng the recommended decision, the IBIA or the
Secretary may consi der and decide all issues properly raised by any
party to the appeal, based on the record.

(c) The decision of the Secretary or the IBIA shall:

(1) Be in witing;

(2) Specify the findings of fact or conclusions of |aw which are
nodi fi ed or reversed;

(3) Gve reasons for the decision, based on the record; and

(4) State that the decision is final for the Departnent.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=167&YEAR=1999& TYPE=TEXT [11/17/1999 10:37:41 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]
[Title 25, Volune 1]
[ Revised as of April 1, 1999]
Fromthe U S. Government Printing Ofice via GPO Access
[Cl TE: 25CFR900. 168]
[ Page 919]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart L--Appeals

Sec. 900.168 WIIl an appeal hurt the Indian tribe or tribal organization's position
in other contract negotiations?

No. A pending appeal will not affect or prevent the negotiation or
award of another contract.
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Subpart L--Appeal s
Sec. 900.169 WII the decisions on appeals be available for the public to review?

Yes. The Secretary shall publish all final decisions fromthe ALJs,
the IBIA, and the Secretary of Health and Human Servi ces.

Appeal s of Energency Reassunption of Self-Determ nation Contracts or

Suspensi ons, Wthholding or Delay of Paynents Under a Self-Determ nation
Cont r act

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=169&YEAR=1999& TYPE=TEXT [11/17/1999 10:38:35 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volunme 1]

[ Revi sed as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[CI TE: 25CFR900. 170]

[ Page 919]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart L--Appeal s

Sec. 900.170 What happens in the case of energency reassunption or suspension or
wi t hhol di ng or delay of paynents?

(a) This subpart applies when the Secretary gives notice to an
Indian tribe or tribal organization that the Secretary intends to:

(1) I'mrediately rescind a contract or grant and reassunme a program
or

(2) Suspend, w thhold, or delay paynment under a contract.

(b) When the Secretary advises an Indian tribe or tribal
organi zation that the Secretary intends to take an action referred to in
paragraph (a)(1) of this section, the Secretary shall also notify the
Deputy Director of the Ofice of Hearings and Appeals, Departnent of the
Interior, 4015 WI son Boul evard, Arlington, VA 22203.
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Subpart L--Appeal s
Sec. 900.171 WII there be a hearing?

Yes. The Deputy Director of the Ofice of Hearings and Appeal s shal
appoi nt an Adm nistrative Law Judge (ALJ) to hold a hearing.

(a) The hearing shall be held within 10 days of the date of the
notice referred to in Sec. 900.170 unless the Indian

[[ Page 920]]

tribe or tribal organization agrees to a |ater date.

(b) If possible, the hearing will be held at the office of the
Indian tribe or tribal organization. If the hearing is held nore than 50
mles fromthe office of the Indian tribe or tribal organization, the
Secretary shall arrange to pay transportation costs and per diemfor
i ncidental expenses. This will allow for adequate representation of the
I ndian tribe or tribal organization.
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Subpart L--Appeal s
Sec. 900.172 What happens after the hearing?

(a) Wthin 30 days after the end of the hearing or any post-hearing
bri efing schedul e established by the ALJ, the ALJ shall send all parties
a recommended decision by certified mail, return receipt requested. The
recommended deci sion shall contain the ALJ's findings of fact and
conclusions of law on all the issues. The recommended deci si on shal
also state that the Indian tribe or tribal organization has the right to
object to the recomended deci sion.

(b) If the appeal involves the Departnent of Health and Human
Servi ces, the recommended decision shall contain the foll ow ng
st at enent :

Wthin 15 days of the receipt of this recommended decision, you may
file an objection to the recommended decision with the Secretary of
Heal t h and Hurman Servi ces under 25 CFR 900. 165(b). An appeal to the
Secretary under 25 CFR 900. 165(b) shall be filed at the foll ow ng
address: Departnent of Health and Human Services, 200 |Independence Ave.
S. W, Washington, DC 20201. You shall serve copies of your notice of
appeal on the official whose decision is being appeal ed. You shal
certify to the Secretary that you have served this copy. |If neither
party files an objection to the reconmended deci sion within 15 days, the
recommended decision will becone final.

(c) If the appeal involves the Departnment of the Interior, the
recomrended deci sion shall contain the follow ng statenent:

Wthin 15 days of the receipt of this recommended decision, you may
file an objection to the reconmended decision with the Interior Board of
| ndi an Appeal s (I Bl A) under 25 CFR 900.165(c). An appeal to the IBIA
under 25 CFR 900.165(c) shall be filed at the foll ow ng address: Board
of I ndian Appeals, 4015 WIson Boul evard, Arlington, VA 22203.

You shall serve copies of your notice of appeal on the Secretary of

http://frwebgate.access.gpo.gov/cgi-bin/get...25&PART=900&SECTION=172&YEAR=1999&TYPE=TEXT (1 of 2) [11/17/1999 10:39:23 AM]



WAIS Document Retrieval

the Interior, and on the official whose decision is being appeal ed. You
shall certify to the IBIA that you have served these copies. If neither

party files an objection to the recomended decision wthin 15 days, the
recommended decision will becone final.
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Subpart L--Appeal s
Sec. 900.173 |Is the recommended deci sion always final?

No. Any party to the appeal may file precise and specific witten
objections to the recommended deci sion, or any other comments, within 15
days of receiving the recomended decision. You shall serve a copy of
your objections on the other party. The recommended decision wll| becone
final 15 days after the Indian tribe or tribal organization receives the
ALJ' s recommended decision, unless a witten statenent of objections is
filed wth the Secretary of Health and Human Services or the IBIA during
the 15-day period. If no party files a witten statenent of objections
wi thin 15 days, the recommended decision will becone final.
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Subpart L--Appeal s

Sec. 900.174 If an Indian tribe or tribal organization objects to the reconmended
decision, what will the Secretary of Health and Human Services or the IBIA
do?

(a) The Secretary or the IBIA has 15 days fromthe date hel/she
receives tinely witten objections to nodify, adopt, or reverse the
reconmended decision. |If the Secretary or the IBI A does not nodify or
reverse the recomrended decision during that tinme, the recommended
deci sion automatically becones final.

(b) When review ng the recommended decision, the IBIA or the
Secretary may consi der and decide all issues properly raised by any
party to the appeal, based on the record.

(c) The decision of the Secretary or of the IBIA shall:

(1) Be in witing;

(2) Specify the findings of fact or conclusions of |aw which are
nodi fied or reversed,

(3) Gve reasons for the decision, based on the record; and

(4) State that the decision is final for the Departnent.

[ [ Page 921]]
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Subpart L--Appeal s

Sec. 900.175 WII an appeal hurt an Indian tribe or tribal organization's position
in other contract negotiations?

No. A pending appeal wll not affect or prevent the negotiation or
award of another contract.
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Subpart L--Appeal s
Sec. 900.176 WII the decisions on appeals be available for the public to review?

Yes. The Secretary shall publish all final decisions fromthe ALJs,
the IBIA, and the Secretary of Health and Human Servi ces.

Applicability of the Equal Access to Justice Act
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Subpart L--Appeals

Sec. 900.177 Does the Equal Access to Justice Act (EAJA) apply to appeals under this
subpart ?

Yes. EAJA clains against the DO or the DHHS will be heard by the
| Bl A under 43 CFR 4.601-4.619. For DHHS, appeals fromthe EAJA award
wi |l be according to 25 CFR 900. 165(b).
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.180 What does this subpart cover?

Thi s subpart explains the applicability of the Federal Tort C ains
Act (FTCA). This section covers:

(a) Coverage of clainms arising out of the performance of nedical-
related functions under self-determ nation contracts;

(b) Coverage of clains arising out of the performance of non-
nmedi cal -rel ated functions under self-determ nation contracts; and

(c) Procedures for filing clainms under FTCA.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions
Sec. 900.181 What definitions apply to this subpart?

I ndi an contractor neans:

(1) In California, subcontractors of the California Rural Indian
Heal th Board, Inc. or, subject to approval of the IHS Director after
consultation with the DHHS O fice of General Counsel, subcontractors of
an Indian tribe or tribal organization which are:

(i) CGoverned by Indians eligible to receive services fromthe Indian
Heal th Servi ce;

(1i) Which carry out conprehensive IHS service prograns within
geographi cally defined service areas; and

(ii1) Wiich are selected and identified through tribal resolution as
the |l ocal provider of Indian health care services.

(2) Subject to the approval of the IHS Director after consultation
wth the DHHS O fi ce of General Counsel, Indian tribes and tri bal
organi zations which neet in all respects the requirenents of the Indian
Self-Determ nation Act to contract directly with the Federal Governnent
but whi ch choose through tribal resolution to subcontract to carry out
| HS service prograns within geographically defined service areas with
another Indian tribe or tribal organization which contracts directly
with IHS

(3) Any other contractor that qualifies as an "I ndian contractor’
under the Indian Self-Determ nation Act.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions
Sec. 900.182 What other statutes and regul ations apply to FTCA coverage?
A nunber of other statutes and regul ations apply to FTCA cover age,

including the Federal Tort Clains Act (28 U. S.C 1346(b), 2401, 2671-
2680) and rel ated Departnent of Justice regulations in 28 CFR part 14.
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Subpart M-Federal Tort C ains Act Coverage General Provisions

Sec. 900.183 Do Indian tribes and tribal organizations need to be aware of areas
whi ch FTCA does not cover?

Yes. There are clains against self-determ nation contractors which
are not covered by FTCA, clains which may not be pursued under FTCA, and
renmedi es that are excluded by FTCA. General guidance is provided bel ow
as to these matters but is not intended as a definitive description of
coverage, which is subject to review by the Departnent of Justice and
the courts on a case-by-case basis.

(a) What clains are expressly barred by FTCA and therefore may not
be nade against the United States, an Indian tribe or tribal
organi zati on? Any clai munder 28 U S.C. 2680, including clains arising
out of assault, battery, false inprisonnent, false arrest, nalicious
prosecution, abuse of process, |ibel, slander, m srepresentation
deceit, or interference with contract rights, unless otherw se
aut hori zed by 28 U. S.C. 2680(h).

[[ Page 922]]

(b) What clainms nay not be pursued under FTCA?

(1) Except as provided in Sec. 900.181(a)(1l) and Sec. 900. 189,
cl ai ns agai nst subcontractors arising out of the performance of
subcontracts with a self-determ nati on contractor

(2) Aainms for on-the-job injuries which are covered by worknen's
conmpensati on;

(3) CAainms for breach of contract rather than tort clains; or

(4) dains resulting fromactivities perforned by an enpl oyee which
are outside the scope of enpl oynent.

(c) What renedi es are expressly excluded by FTCA and therefore are
barred?

(1) Punitive damages, unless otherw se authorized by 28 U S. C. 2674;
and

(2) Oher renedies not permtted under applicable state | aw
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions
Sec. 900.184 |Is there a deadline for filing FTCA clai ns?

Yes. Clains shall be filed within 2 years of the date of accrual.
(28 U.S.C. 2401).
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions
Sec. 900.185 How | ong does the Federal governnment have to process an FTCA clain
after the claimis received by the Federal agency, before a |awsuit may be

filed?

Si x nont hs.
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.186 1Is it necessary for a self-determ nation contract to include any
cl auses about Federal Tort C ains Act coverage?

No, it is optional. At the request of Indian tribes and tri bal
organi zations, self-determ nation contracts shall include the follow ng
clauses to clarify the scope of FTCA cover age:

(a) The follow ng clause nmay be used for all contracts:

For purposes of Federal Tort C ains Act coverage, the contractor and
its enployees (including individuals perform ng personal services
contracts with the contractor to provide health care services) are
deened to be enpl oyees of the Federal government while perform ng work
under this contract. This status is not changed by the source of the
funds used by the contractor to pay the enployee's salary and benefits
unl ess the enpl oyee recei ves additional conpensation for performng
covered services from anyone other than the contractor.

(b) The followi ng clause is for IHS contracts only:

Under this contract, the contractor's enployee may be required as a
condition of enploynment to provide health services to non-IHS
beneficiaries in order to neet contractual obligations. These services
may be provided in either contractor or non-contractor facilities. The
enpl oyee's status for Federal Tort C ains Act purposes is not affected.
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.187 Does FTCA apply to a self-determ nation contract if FTCA is not
referenced in the contract?

Yes.
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.188 To what extent shall the contractor cooperate with the Federa
government in connection with tort clains arising out of the contractor's
per for mance?

(a) The contractor shall designate an individual to serve as tort
clainms |liaison with the Federal governnent.

(b) As part of the notification required by 28 U S. C. 2679(c), the
contractor shall notify the Secretary imediately in witing of any tort
cl aim (including any proceedi ng before an adm ni strati ve agency or
court) filed against the contractor or any of its enployees that rel ates
to performance of a self-determ nation contract or subcontract.

(c) The contractor, through its designated tort clains |iaison,
shal | assist the appropriate Federal agency in preparing a
conpr ehensi ve, accurate, and unbi ased report of the incident so that the
claimmay be properly evaluated. This report should be conpleted within
60 days of notification of the filing of the tort claim The report
shoul d be conplete in every significant detail and include as
appropri at e:

(1) The date, time and exact place of the accident or incident;

(2) A concise and conplete statement of the circunstances of the
acci dent or incident;

(3) The names and addresses of tribal and/or Federal enployees
i nvol ved as participants or wtnesses;

(4) The names and addresses of all other eyew t nesses;

(5) An accurate description of all governnent and other privately-
owned property involved and the nature and anount of damage, if any;

[[ Page 923]]
(6) A statenent as to whether any person involved was cited for
violating a Federal, State or tribal |aw ordinance, or regul ation;

(7) The contractor's determ nation as to whether any of its
enpl oyees (i ncluding Federal enployees assigned to the contractor)
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involved in the incident giving rise to the tort claimwere acting
within the scope of their enploynent in carrying out the contract at the
time the incident occurred;

(8) Copies of all relevant docunentation, including available police
reports, statements of w tnesses, newspaper accounts, weather reports,
pl ats and photographs of the site or damaged property, such as may be
necessary or useful for purposes of claimdeterm nation by the Federal
agency; and

(9) Insurance coverage information, copies of nedical bills, and
rel evant enpl oynent records.

(d) The contractor shall cooperate with and provi de assistance to
the U S. Departnent of Justice attorneys assigned to defend the tort
claim including, but not limted to, case preparation, discovery, and
trial.

(e) If requested by the Secretary, the contractor shall make an
assi gnnment and subrogation of all the contractor's rights and cl ai ns
(except those agai nst the Federal governnment) arising out of a tort
cl ai m agai nst the contractor.

(f) If requested by the Secretary, the contractor shall authorize
representatives of the Secretary to settle or defend any claimand to
represent the contractor in or take charge of any action. If the Federal
government undertakes the settlenent or defense of any claimor action
the contractor shall provide all reasonable additional assistance in
reaching a settlenent or asserting a defense.

http://frwebgate.access.gpo.gov/cgi-bin/get...25&PART=900&SECTION=188&YEAR=1999&TYPE=TEXT (2 of 2) [11/17/1999 10:43:57 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[C TE: 25CFR900. 189]

[ Page 923]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.189 Does this coverage extend to subcontractors of self-determ nation
contracts?

No. Subcontractors or subgrantees providing services to a Public Law
93-638 contractor or grantee are generally not covered. The only
exceptions are Indian contractors such as those under subcontract with
the California Rural Indian Health Board to carry out |IHS prograns in
geographically defined service areas in California and personal services
contracts under Sec. 900.193 (for Sec. 900.183(b)(1)) or Sec. 900. 183(b)
(for Sec. 900.190).

Medi cal - Rel ated d ai ns
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Subpart M -Federal Tort O ains Act Coverage Ceneral Provisions

Sec. 900.190 |Is FTCA the exclusive renedy for a tort claimfor personal injury or
death resulting fromthe performance of a self-determ nation contract?

Yes, except as explained in Sec. 900.183(b). No claimmy be filed
agai nst a self-determ nation contractor or enployee for personal injury
or death arising fromthe performance of nedical, surgical, dental, or
related functions by the contractor in carrying out self-determ nation
contracts under the Act. Related functions include services such as
t hose provided by nurses, |aboratory and x-ray technicians, energency
nmedi cal technicians and ot her health care providers including
psychol ogi sts and social workers. Al such clains shall be filed agai nst
the United States and are subject to the limtations and restrictions of
the FTCA
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ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.191 Are enployees of self-determnation contractors providing health
servi ces under the self-determ nation contract protected by FTCA?

Yes. For the purpose of Federal Tort C ainms Act coverage, an Indian
tribe or tribal organization and its enpl oyees perform ng nedical -
related functions under a self-determ nation contract are deened a part
of the Public Health Service if the enpl oyees are acting within the
scope of their enploynent in carrying out the contract.
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Subpart M -Federal Tort C ains Act Coverage General Provisions
Sec. 900.192 Wiat enpl oyees are covered by FTCA for nedical-related clains?
(a) Permanent enpl oyees;
(b) Tenporary enpl oyees;
(c) Persons providing services w thout conpensation in carrying out
a contract;
(d) Persons required because of their enploynent by a self-
determ nation contractor to serve non-IHS beneficiaries (even if the
services are provided in facilities not owned by the contractor); and
[[ Page 924]]

(e) Federal enployees assigned to the contract.
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Subpart M -Federal Tort O ains Act Coverage Ceneral Provisions

Sec. 900.193 Does FTCA coverage extend to individuals who provide health care
services under a personal services contract providing services in a facility that
i s owned, operated, or constructed under the jurisdiction of

t he | HS?

Yes. The coverage extends to individual personal services
contractors providing health services in such a facility, including a
facility owned by an Indian tribe or tribal organization but operated
under a self-determ nation contract with I[HS
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Subpart M -Federal Tort Cains Act Coverage General Provisions

Sec. 900.194 Does FTCA coverage extend to services provided under a staff privileges
agreement with a non-1HS facility where the agreenent requires a health

care practitioner to provide reciprocal services to the

general popul ation?

Yes. Those services are covered, as long as the contractor's health
care practitioners do not receive additional conpensation froma third
party for the performance of these services and they are acting within
the scope of their enploynent under a self-determ nation contract.

Reci procal services include:

(a) Cross-covering other nedical personnel who tenporarily cannot
attend their patients;

(b) Assisting other personnel with surgeries or other nedical
pr ocedur es;

(c) Assisting with unstable patients or at deliveries; or

(d) Assisting in any patient care situation where additional
assi stance by health care personnel is needed.
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Sec. 900.195 Does FTCA coverage extend to the contractor's health care practitioners
providing services to private patients on a fee-for-services basis when

such personnel (not the self-determ nation contractor) receive
the fee?
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.196 Do covered services include the conduct of clinical studies and
i nvestigations and the provision of energency services, including the operation of
ener gency notor vehicl es?

Yes, if the services are provided in carrying out a self-
determ nation contract. (An energency notor vehicle is a vehicle,
whet her governnent, contractor, or enpl oyee-owned, used to transport
passengers for nedical services.)
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions
Sec. 900.197 Does FTCA cover enpl oyees of the contractor who are paid by the
contractor fromfunds other than those provided through the self-determ nation

contract?

Yes, as long as the services out of which the claimarose were
performed in carrying out the self-determ nation contract.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.198 Are Federal enployees assigned to a self-determ nation
contractor under the Intergovernnental Personnel Act or detailed

under section 214 of the Public Health Service Act covered to the
sanme extent that they would be if working directly for a Federal agency?

Yes.
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ACT--Tabl e of Contents

Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.199 Does FTCA coverage extend to health care practitioners
to whom staff privileges have been extended in contractor health

care facilities operated under a self-determ nation contract on the
condi tion that such practitioner provide health services to IHS
beneficiaries covered by FTCA?

Yes, health care practitioners with staff privileges in a facility
operated by a contractor are covered when they performservices to I HS
beneficiaries. Such personnel are not covered when providing services to
non-| HS beneficiari es.
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.200 May persons who are not Indians or Al aska Natives assert clains under
FTCA?

Yes. Non-Indian individuals served under the contract whether or not
on a fee-for-service basis, nmay assert clains under this subpart.

[ [ Page 925]]

Procedure for Filing Medical-Related d ains
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Subpart M-Federal Tort C ains Act Coverage General Provisions

Sec. 900.201 How should clains arising out of the performance of nedical-rel ated
functions be filed?

Cl ains should be filed on Standard Form 95 (C ai mfor Damage, Injury
or Death) or by submtting conparable witten information (including a
definite anount of nonetary damage clained) with the Chief, PHS O ains
Branch, Room 18-20, Parklawn Buil ding, 5600 Fishers Lane, Rockville, MDD
20857, or at such other address as shall have been provided to the
contractor in witing.
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.202 What should a self-determ nation contractor or a contractor's enpl oyee
do on receiving such a clainf

They should inmmediately forward the claimto the PHS C ai ns Branch

at the address indicated in Sec. 900.201 and notify the contractor's
tort clains |iaison.
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Sec. 900.203 |If the contractor or contractor's enployee receives a summons and/ or a
conplaint alleging a tort covered by FTCA, what should the contractor do?

As part of the notification required by 28 U S.C. 2679(c), the
contractor should inmediately informthe Chief, Litigation Branch
Busi ness and Admi nistrative Law D vision, Ofice of General Counsel,
Departnment of Health and Human Services, 330 |Independence Avenue SW,
Room 5362, Washi ngton, DC 20201, and the contractor's tort clains
liaison, and forward the follow ng materi al s:

(a) Four copies of the claimant's nedi cal records of treatnent,

i npatient and outpatient, and any rel ated correspondence, as well as
reports of consultants;

(b) A narrative summary of the care and treatnent involved;

(c) The nanes and addresses of all personnel who were involved in
the care and treatnent of the clai mant;

(d) Any comments or opinions that the enpl oyees who treated the
clai mant believe to be pertinent to the allegations contained in the
claim and

(e) OGher materials identified in Sec. 900.188(c).

Non- Medi cal Rel ated d ai ns
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.204 1Is FTCA the exclusive renedy for a non-nedical related tort claim
arising out of the performance of a self-determ nation contract?

Yes. Except as explained in Sec. 900.183(b), no claimmy be filed
agai nst a self-determ nation contractor or enployee based upon
per formance of non-nedical-related functions under a self-determ nation
contract. Clains of this type nust be filed against the United States
under FTCA.
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Subpart M -Federal Tort C ains Act Coverage General Provisions

Sec. 900.205 To what non-nedical -related clai ns agai nst sel f-determ nation
contractors does FTCA apply?

It applies to:

(a) Al tort clains arising fromthe performance of self-
determ nation contracts under the authority of the Act on or after
Cctober 1, 1989; and

(b) Any tort clains first filed on or after Cctober 24, 1989,
regardl ess of when the incident which is the basis of the claim
occurred.
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Subpart M -Federal Tort C ains Act Coverage General Provisions
Sec. 900.206 What enpl oyees are covered by FTCA for non-nedical -rel ated cl ai ns?

(a) Permanent enpl oyees;

(b) Tenporary enpl oyees;

(c) Persons providing services w thout conpensation in carrying out
a contract;

(d) Persons required because of their enploynent by a self-
determ nation contractor to serve non-IHS beneficiaries (even if the
services are provided in facilities not owned by the contractor); and

(e) Federal enployees assigned to the contract.
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Subpart M-Federal Tort C ains Act Coverage General Provisions

Sec. 900.207 How are non-nedical related tort clainms and |awsuits filed for |HS?
Non-nedi cal -related tort clainms and | awsuits arising out of the

performance of self-determ nation contracts with the Indian Health

Service should be filed in the manner described in Sec. 900.201 (for

both Sec. 900.207 and Sec. 900.208).

[ [ Page 926]]
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M-Federal Tort C ains Act Coverage General Provisions

Sec. 900.208 How are non-nedical related tort clainms and |awsuits filed for DO ?
Non-nedi cal -rel ated clains arising out of the perfornmance of self-

determi nation contracts with the Secretary of the Interior should be

filed in the manner described in Sec. 900.201 with the Assistant

Solicitor, Procurenent and Patents, O fice of the Solicitor, Departnent
of the Interior, Room 6511, 1849 C Street NW, Washi ngton, DC 20240.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart M -Federal Tort Cains Act Coverage General Provisions

Sec. 900.209 What should a self-determ nation contractor or contractor's enpl oyee do
on receiving a non-nedical related tort clainf

(a) If the contract is with DHHS, they should i nmediately forward
the claimto the PHS Cl ains Branch at the address indicated in
Sec. 900.201 and notify the contractor's tort clains |iaison.

(b) If the contract is with DO, they should i mediately notify the
Assistant Solicitor, Procurenment and Patents, Ofice of the Solicitor,
Departnent of the Interior, Room 6511, 1849 C Street N. W, Washi ngton,
DC 20240.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart M -Federal Tort O ains Act Coverage Ceneral Provisions

Sec. 900.210 |If the contractor or contractor's enployee receives a sunmons and/ or
conpl aint alleging a non-nedical related tort covered by FTCA, what should an
Indian tribe or tribal organization do?

(a) If the contract is with the DHHS, they should i medi ately inform
the Chief, Litigation Branch, Business and Adm nistrative Law D vi sion,
O fice of General Counsel, Departnent of Health and Human Services, 330
| ndependence Avenue S. W, Room 5362, Washi ngton, DC 20201 and the
contractor's tort clains |iaison.

(b) If the contract is with the Departnent of the Interior, they
should i mmedi ately notify the Assistant Solicitor, Procurenent and
Patents, O fice of the Solicitor, Departnment of the Interior, Room 6511,
1849 C Street N.W, Washington, DC 20240, and the contractor's tort
clainms |iaison.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes

Sec. 900.215 Wiat does this subpart cover?

(a) This subpart covers:

(1) All HHS and DO self-determ nation contracts, including
construction contracts; and

(2) Al disputes regarding an awarding official's decision relating
to a self-determ nation contract.

(b) This subpart does not cover the decisions of an awardi ng
official that are covered under subpart L.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.216 Wiat other statutes and regul ations apply to contract disputes?

(a) The Contract Disputes Act of 1978 (CDA), Public Law 95-563 (41
U.S.C. 601 as anended);

(b) If the matter is submtted to the Interior Board of Contract
Appeal s, 43 CFR 4.110-126; and

(c) The Equal Access to Justice Act, 5 U S. C. 504 and 28 U. S.C. 2412
and regul ations at 43 CFR 4.601 through 4.619 (DA ) and 45 CFR 13
( DHHS) .

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=216&YEAR=1999& TYPE=TEXT [11/17/1999 10:52:48 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[CTE: 25CFR900. 217]

[ Page 926]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes

Sec. 900.217 1Is filing a clai munder the CDA our only option for resolving
post-award contract disputes?

No. The Federal governnent attenpts to resolve all contract disputes
by agreenment at the awarding official's level. These are alternatives to
filing a claimunder the CDA:

(a) Before issuing a decision on a claim the awardi ng offici al
shoul d consi der using informal discussions between the parties, assisted
by i ndividual s who have not substantially participated in the matter, to
aid in resolving differences.

(b) I'n addition to filing a CDA claim or instead of filing a CDA
claim the parties may choose to use an alternative di spute resolution
mechani sm pursuant to the provisions of the Adm nistrative D spute
Resol ution Act, Public Law 101-552, as anended, 5 U S.C. 581 et seq., or
the options listed in section 108(1)(b)(12) of the Indian Self-

Determ nation Act, as applicable.

[[ Page 927]]
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Subpart N--Post-Award Contract D sputes
Sec. 900.218 What is a claimunder the CDA?

(a) Aclaimis a witten denmand by one of the contracting parties,
asking for one or nore of the foll ow ng:

(1) Paynment of a specific sum of noney under the contract;

(2) Adjustment or interpretation of contract terns; or

(3) Any other claimrelating to the contract.

(b) However, an undi sputed voucher, invoice, or other routing
request for paynent is not a claimunder the CDA. A voucher, invoice, or
routing request for paynent may be converted into a CDA claimif:

(1) It is disputed as to liability or anmount; or

(2) It is not acted upon in a reasonable tinme and witten notice of
the claimis given to the awarding official by the senior official
designated in the contract.
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ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes

Sec. 900.219 How does an Indian tribe, tribal organization, or Federal agency submt
a clainf

(a) An Indian tribe or tribal organization shall submt its claimin
witing to the awarding official. The awarding official shall docunent
the contract file wth evidence of the date the clai mwas received.

(b) A Federal agency shall submit its claimin witing to the
contractor's senior official, as designated in the contract.
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Subpart N--Post-Award Contract D sputes
Sec. 900.220 Does it nmake a difference whether the claimis |large or small?

Yes. The Contract Di sputes Act requires that an Indian tribe or
tribal organization naking a claimfor nore than $100, 000 shall certify
t hat :

(a) The claimis made in good faith,

(b) Supporting docunents or data are accurate and conplete to the
best of the Indian tribe or tribal organization's know edge and belief;

(c) The anount clained accurately reflects the anount believed to be
owed by the Federal governnent; and

(d) The person nmaking the certification is authorized to do so on
behal f of the Indian tribe or tribal organization.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.221 What happens next?

(a) If the parties do not agree on a settlenent, the awarding

official will issue a witten decision on the claim
(b) The awarding official shall always give a copy of the decision
to the Indian tribe or tribal organization by certified mail, return

recei pt requested, or by any other nethod which provides a receipt.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.222 Wiat goes into a decision?

A deci si on shall

(a) Describe the claimor dispute;

(b) Refer to the relevant terns of the contract;

(c) Set out the factual areas of agreenment and di sagreenent;

(d) Set out the actual decision, based on the facts, and outline the
reasoni ng whi ch supports the decision; and

(e) Contain the follow ng | anguage:

This is a final decision. You may appeal this decision to the
Interior Board of Contract Appeals (IBCA), U S. Departnent of the
Interior, 4015 WIson Boul evard, Arlington, VA 22203. If you decide to
appeal, you shall, within 90 days fromthe date you receive this
decision, mail or otherwise furnish witten notice to the | BCA and
provide a copy to the individual fromwhose decision the appeal is
taken. The notice shall indicate that an appeal is intended, and refer
to the decision and contract nunber. |Instead of appealing to the |BCA,
you may bring an action in the U S. Court of Federal Clains or in the
United States District Court within 12 nonths of the date you receive
this notice.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.223 When does an Indian tribe or tribal organization get the decision?

(a) If the claimis for nore than $100, 000, the awardi ng offi ci al
shall issue the decision wthin 60 days of the day he or she receives
the claim |If the awarding official cannot issue a decision that
qui ckly, he or she shall tell you when the decision wll be issued.

(b) If the claimis for $100,000 or |less, and you want a deci sion
wi thin 60 days, you shall advise the awarding official in witing that
you want a decision within that period. If you advise the awarding
official in witing that you do want a decision within 60 days, the
awardi ng official shall issue the decision within 60 days of the day he
or she receives your witten notice.

[[ Page 928]]

(c) If your claimis for $100,000 or |ess and you do not advise the
awardi ng official that you want a decision within 60 days, or if your
cl ai m exceeds $100, 000 and the awarding official has notified you of the
time within which a decision will be issued, the awardi ng official shal
i ssue a decision within a reasonable tinme. Wiat is "~ reasonabl e’
depends upon the size and conplexity of your claim and upon the
adequacy of the information you have given to the awarding official in
support of your claim
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.224 Wat happens if the decision does not conme within that tine?
If the awarding official does not issue a decision within the tine
requi red under Sec. 900.223, the Indian tribe or tribal organization my

treat the delay as though the awarding official has denied the claim
and proceed according to Sec. 900.222(e),
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes

Sec. 900.225 Does an Indian tribe or tribal organization get paid imediately if the
awardi ng official decides in its favor?

Yes. Once the awarding official decides that noney should be paid
under the contract, the anpunt due, mnus any portion already paid,
shoul d be paid as pronptly as possible, without waiting for either party
to file an appeal. Any paynment which is nade under this subsection wll
not affect any other rights either party m ght have. In addition, it
will not create a binding |legal precedent as to any future paynents.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.226 Wiat rul es govern appeal s of cost disall owances?

In any appeal involving a disallowance of costs, the Board of
Contract Appeals will give due consideration to the factual
circunstances giving rise to the disallowed costs, and shall seek to
determne a fair result without rigid adherence to strict accounting
principles. The determnation of allowability shall assure fair
conpensation for the work or service perforned, using cost and
accounting data as guides, but not rigid neasures, for ascertaining fair
conpensati on.
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CHAPTER V- - BUREAU CF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.227 Can the awarding official change the decision after it has been made?

(a) The decision of the awarding official is final and concl usive,
and not subject to review by any forum tribunal or governnent agency,
unl ess an appeal or suit is tinmely comenced as authorized by the
Contract Disputes Act. Once the decision has been nade, the awarding
of ficial may not change it, except by agreenment of the parties, or under
the following Iimted circunstances:

(1) If evidence is discovered which could not have been di scovered
t hrough due diligence before the awarding official issued the decision;

(2) If the awarding official learns that there has been fraud,

m srepresentation, or other m sconduct by a party;

(3) If the decision is beyond the scope of the awarding official's
aut hority;

(4) If the claimhas been satisfied, released or discharged; or

(5) For any other reason justifying relief fromthe decision.

(b) Nothing in this subpart shall be interpreted to di scourage
settl enment discussions or prevent settlenment of the dispute at any tine.

(c) If a decision is withdrawmn and a new decision is issued that is
not acceptable to the contractor, the contractor may proceed with the
appeal based on the new decision. If no new decision is issued, the
contractor may proceed under Sec. 900. 224.

(d) If an appeal or suit is filed, the awarding official may nodify
or withdraw his or her final decision.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart N--Post-Award Contract Di sputes

Sec. 900.228 1Is an Indian tribe or tribal organization entitled to interest if it
wins its clainf

Yes. If an Indian tribe or tribal organization wins the claim it

will be entitled to interest on the amount of the award. The interest
will be calculated fromthe date the awarding official receives the
claimuntil the day it is paid. The interest rate will be the rate which

the Secretary of the Treasury sets for the Renegotiation Board under the
Renegoti ation Act of 1951, Public Law 92-41, 26 U.S.C. 1212 and 26
U S.C. 7447.

[ [ Page 929]]
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.229 What role will the awarding official play during an appeal ?

(a) The awarding official shall provide any data, docunentation,

i nformation or support required by the IBCA for use in deciding a
pendi ng appeal .

(b) Wthin 30 days of receiving an appeal or l|learning that an appeal
has been filed, the awarding official shall assenble a file which
contains all the docunments which are pertinent to the appeal, including:

(1) The decision and findings of fact fromwhich the appeal is
t aken;

(2) The contract, including specifications and perti nent
nodi fications, plans and draw ngs;

(3) Al correspondence between the parties which relates to the
appeal, including the letter or letters of clainms in response to which
t he deci si on was i ssued;

(4) Transcripts of any testinony taken during the course of the
proceedi ngs, and affidavits or statenments of any w tnesses on the natter
in dispute, which were nade before the filing of the notice of appeal
with the I BCA;, and

(5) Any additional information which may be rel evant.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr... TLE=25&PART=900&SECTION=229& YEAR=1999& TYPE=TEXT [11/17/1999 10:56:52 AM]



WAIS Document Retrieval

[ Code of Federal Regul ations]

[Title 25, Volune 1]

[ Revised as of April 1, 1999]

Fromthe U S. Governnent Printing Ofice via GPO Access
[C TE: 25CFR900. 230]

[ Page 929]
TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart N--Post-Award Contract D sputes
Sec. 900.230 What is the effect of a pendi ng appeal ?
(a) Indian tribes and tribal organizations shall continue
performance of a contract during the appeal of any clains to the sane
extent they would had there been no dispute.

(b) A pending dispute will not affect or bar the negotiation or
award of any subsequent contract or negotiation between the parties.
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| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart O -Conflicts of Interest

Sec. 900.231 Wsat is an organi zational conflict of interest?

An organi zational conflict of interest arises when there is a direct
conflict between the financial interests of the contracting Indian tribe
or tribal organization and:

(a) The financial interests of beneficial owners of Indian trust
resour ces;

(b) The financial interests of the United States relating to trust
resources, trust acquisitions, or |ands conveyed or to be conveyed
pursuant to the Al aska Native Clains Settlenent Act 43 U S. C. 1601 et
seq.; or

(c) An express statutory obligation of the United States to third
parties. This section only applies if the conflict was not addressed
when the contract was first negotiated. This section only applies where
the financial interests of the Indian tribe or tribal organization are
significant enough to inpair the Indian tribe or tribal organization's
objectivity in carrying out the contract, or a portion of the contract.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart O -Conflicts of Interest

Sec. 900.232 What nust an Indian tribe or tribal organization do if an
organi zational conflict of interest arises under a contract?

This section only applies if the conflict was not addressed when the
contract was first negotiated. When an Indian tribe or tribal
organi zati on becones aware of an organi zational conflict of interest,
the Indian tribe or tribal organization nust imrediately disclose the
conflict to the Secretary.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart O -Conflicts of Interest

Sec. 900.233 Wen nust an Indian tribe or tribal organization regulate its enpl oyees
or subcontractors to avoid a personal conflict of interest?

An Indian tribe or tribal organization nust maintain witten
standards of conduct to govern officers, enployees, and agents
(i ncludi ng subcontractors) engaged in functions related to the
managenent of trust assets.
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PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart O -Conflicts of Interest

Sec. 900.234 What types of personal conflicts of interest involving tribal officers,
enpl oyees or subcontractors would have to be regulated by an Indian tribe?

The Indian tribe or tribal organization would need a tribally-
approved nmechanismto ensure that no officer, enployee, or agent
(i ncluding a subcontractor) of the Indian tribe or tribal organization
reviews a trust transaction in which that person has a financial or
enpl oynent interest that conflicts with that of the trust beneficiary,
whether the tribe or an allottee. Interests arising fromnenbership in,
or enploynment by, an Indian tribe or rights to share in a tribal claim
need not be regul at ed.

[[ Page 930]]
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Subpart O -Conflicts of Interest

Sec. 900.235 Wiat personal conflicts of interest nust the standards of conduct
regul at e?

The standards nust prohibit an officer, enployee, or agent
(including a subcontractor) fromparticipating in the review, analysis,
or inspection of trust transactions involving an entity in which such
persons have a direct financial interest or an enploynent rel ationship.
It nust al so prohibit such officers, enployees, or agents from accepting
any gratuity, favor, or anything of nore than nom nal value, froma
party (other than the Indian tribe) with an interest in the trust
transactions under review. Such standards nust al so provide for
sanctions or renedies for violation of the standards.
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Subpart O -Conflicts of Interest

Sec. 900.236 May an Indian tribe elect to negotiate contract provisions on conflict
of interest to take the place of this regulation?

Yes. An Indian tribe and the Secretary nmay agree to contract
provi si ons, concerning either personal or organizational conflicts, that
address the issues specific to the programand activities contracted in
a manner that provides equival ent protection against conflicts of
interest to these regul ations. Agreed-upon contract provisions shall be
foll owed, rather than the related provisions of this regulation. For
exanple, the Indian tribe and the Secretary nay agree that using the
Indian tribe's own witten code of ethics satisfies the objectives of
t he personal conflicts provisions of this regulation, in whole or in
part.
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ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.240 What does retrocession nean?

A retrocession neans the return to the Secretary of a contracted
program in whole or in part, for any reason, before the expiration of
the termof the contract.
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Subpart P--Retrocessi on and Reassunption Procedures
Sec. 900.241 Who may retrocede a contract, in whole or in part?

An Indian tribe or tribal organization authorized by an Indian tribe
may retrocede a contract.
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Subpart P--Retrocessi on and Reassunption Procedures
Sec. 900.242 Wiat is the effective date of retrocession?

The retrocession is effective on the date which is the earliest date
anong:

(a) One year fromthe date of the Indian tribe or triba
organi zation's request;

(b) The date the contract expires; or

(c) A nutually agreed-upon date.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.243 Wiat effect will an Indian tribe or tribal organization's retrocession
have on its rights to contract?

An Indian tribe or tribal organization's retrocession shall not
negatively affect:

(a) Any other contract to which it is a party;

(b) Any other contracts it may request; and

(c) Any future request by the Indian tribe or tribal organization to
contract for the sane program
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TI TLE 25- -1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart P--Retrocession and Reassunpti on Procedures

Sec. 900.244 WII an Indian tribe or tribal organization's retrocession adversely
affect funding available for the retroceded progranf?

No. The Secretary shall provide not I ess than the sane |evel of

fundi ng that woul d have been available if there had been no
retrocessi on.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.245 Wsat obligation does the Indian tribe or tribal organization have with
respect to returning property that was used in the operation of the
retroceded progranf

On the effective date of any retrocession, the Indian tribe or
tribal organization shall, at the request of the Secretary, deliver to
the Secretary all requested property and equi pnment provi ded under the
contract which have a per itemcurrent fair market value, |ess the cost
of inprovenents borne by the Indian tribe or tribal organization, in
excess of $5,000 at the tinme of the retrocession.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures
Sec. 900.246 What does reassunption nean?

Reassunption neans rescission, in whole or in part, of a contract
and assum ng or resum ng control or operation of the contracted program
by the Secretary w thout consent of the Indian tribe or tribal
organi zation. There

[[ Page 931]]

are two types of reassunption: energency and non-energency.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.247 Under what circunstances is a reassunption considered an emnergency
i nstead of non-energency reassunption?

(a) A reassunption is considered an energency reassunption if an
Indian tribe or tribal organization fails to fulfill the requirenents of
the contract and this failure poses:

(1) An immedi ate threat of immnent harmto the safety of any
per son; or

(2) I'mm nent substantial and irreparable harmto trust funds, trust
| ands, or interest in such | ands.

(b) A reassunption is considered a non-energency reassunption if
t here has been:

(1) Aviolation of the rights or endangernment of the health, safety,
or wel fare of any person; or

(2) Goss negligence or msnanagenent in the handling or use of:

(i) Contract funds;

(ii) Trust funds;

(ii1) Trust lands; or

(iv) Interests in trust |ands under the contract.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures
Sec. 900.248 1In a non-energency reassunption, what is the Secretary required to do?

The Secretary mnust:

(a) Notify the Indian tribes or tribal organizations served by the
contract and the contractor in witing by certified mail of the details
of the deficiencies in contract perfornmnce;

(b) Request specified corrective action to be taken wthin a
reasonabl e period of tinme, which in no case may be | ess than 45 days;
and

(c) Ofer and provide, if requested, the necessary technical
assi stance and advice to assist the contractor to overcone the
deficiencies in contract performance. The Secretary may al so nake a
grant for the purpose of obtaining such technical assistance as provided
in section 103 of the Act.
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CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.249 What happens if the contractor fails to take corrective action to
remedy the contract deficiencies identified in the notice?

The Secretary shall provide a second witten notice by certified
mail to the Indian tribes or tribal organizations served by the contract
and the contractor that the contract will be rescinded, in whole or in
part.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures
Sec. 900.250 Wsat shall the second witten notice include?

The second witten notice shall include:
(a) The intended effective date of the reassunption;
(b) The details and facts supporting the intended reassunption; and
(c) Instructions that explain the Indian tribe or tribal
organi zation's right to a formal hearing wthin 30 days of receipt of
the noti ce.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.251 What is the earliest date on which the contract will be rescinded in a
non- enmer gency reassunption?

The contract will not be rescinded by the Secretary before the
i ssuance of a final decision in any adm nistrative hearing or appeal.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures
Sec. 900.252 1In an energency reassunption, what is the Secretary required to do?
(a) Imrediately rescind, in whole or in part, the contract;
(b) Assune control or operation of all or part of the program and

(c) Gve witten notice to the contractor and the Indian tribes or
tribal organi zati ons served.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures
Sec. 900.253 Wiat shall the witten notice include?

The witten notice shall include the follow ng:

(a) A detailed statenent of the findings which support the
Secretary's determ nation;

(b) A statenent explaining the contractor's right to a hearing on
the record under Sec. 900. 160 and Sec. 900.161 within 10 days of the
energency reassunption or such |ater date as the contractor may approve;

(c) An explanation that the contractor may be rei nbursed for actual
and reasonable " "wind up costs'' incurred after the effective date of
t he rescission; and

(d) Arequest for the return of property, if any.
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TI TLE 25- -1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT- -Tabl e of Contents

Subpart P--Retrocession and Reassunpti on Procedures

Sec. 900.254 My the contractor be reinbursed for actual and reasonable " “w nd up
costs'' incurred after the effective date of rescission?

Yes.
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUMAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.255 Wiat obligation does the Indian tribe or tribal organization have with
respect to returning property that was used in the operation of the
resci nded contract?

On the effective date of any rescission, the Indian tribe or tribal
organi zation shall, at the request of the Secretary, deliver to the
Secretary all property and equi pnent provided under the contract which
has a per itemcurrent fair market value, |less the cost of inprovenents
borne by the Indian tribe or tribal organization, in excess of $5,000 at
the time of the retrocession
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TI TLE 25--1 NDI ANS

CHAPTER V- - BUREAU OF | NDI AN AFFAI RS, DEPARTMENT OF THE | NTERI OR, AND
| NDI AN HEALTH SERVI CE, DEPARTMENT OF HEALTH AND HUVAN SERVI CES

PART 900- - CONTRACTS UNDER THE | NDI AN SELF- DETERM NATI ON AND EDUCATI ON ASSI STANCE
ACT--Tabl e of Contents

Subpart P--Retrocessi on and Reassunption Procedures

Sec. 900.256 WII| a reassunption adversely affect funding available for the
reassuned progranf

No. The Secretary shall provide at |east the sane |evel of funding
t hat woul d have been provided if there had been no reassunption.
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